
IN THE SUPREME COURT FOR THE STATE OF MICHIGAN 

P E O P L E OF THE S T A T E O F MICHIGAN. Sup reme Cour t No. 

(Leave OianV.) 
Plaint i f f-Appellee, Court of Appea ls No. BZ-HO'? 

(l-rom (Joun ol Aooeals 
decision.] 

/ / ^ 6 ( } J ) U U/TVJ^ /4O724^7V/ Trial Cour t No.c30l3-5M 1+ 

(Pnni ifw name you were conviciea urKJer on ihis line.) (See Coun oS Appeals brief c" Presentence invesitgaiion 

Defendant-Appel lant. 

INSTRUCTIONS: Answer each question. Add more pages tf you need more space. You MUST send a copy of 
the Coun of Appeals dedsion. Your application must be RECEIVED by the Supreme Court no more than 56 days 
from the date stamped on the Coun of Appeals decision. 

(DELAYED) PRO PER APPLICATION FOR L E A V E TO A P P E A L 

1. 1 was found guilty on (Date of Plea or Verdicl) O^̂ A Î "1 ' Zot*-
t 

2. I was COnvicled of (Name of offensej 

3. I had a CH guilty plea; contest plea; EZl jury trial; CZl trial by judge, (warn one mai applies.) 

4. I was sentenced by Judge L t O Rov^s/viArv/ on A o t l t I ^"^2L-'tM 
(Print or typo name ol juQgG) t̂ nni ot Type dale you were sent 

in the ^aI^Ia^J A, County Circuit Court to / ^ years 1̂ "7 months 
(Nams ot county whet you were senlorKcd: put Recorte''* Couft lof crime* in Detroit) ' (Print or type minimyrn sentence ê̂ e) 

to years months, and years months to years months. 
(maximum sentence) (minimum scncnce) (mvtmum Mrtiertcs) 

I am In prison al the tcAoN ^L-IZA (1.11 >-V V I in - - ) ^ (L^6urJ . Michigan. 
[Pnnt or tyoo neme ol gnjon) j (Prtni or type city wtiene pfiion a tocaied.) 

5. The Court of Appeals affirmed my conviction on Klovt , 11 Z o 1H , in 
(Prim or type date stamped on Court of Appeals Cecaion) 

in case number 0^ ) . A copy of that decision is attached. 
(Prin: or type numoe' on Coun at Appeals oeomn) 

6. n This application is filed on time. (Check if filing within 21 days of date on Court oi Appeals decision.) 

I !W^^^his^application is filed late. (Check if tiling more than 2i days but within 56 days of Cour; of Appeafs Oeosion,) 

This a[3plfcation is late because; tCnedt all Ihe reasons thai apply You can add 
H j j D a d to find help. 
13 \ could not get postage and supplies to file this application. 
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Of S p ^ ^ ' l a t . ^ ^ ^ ^ ^ ^ , , , , , 

GROUNDS - ISSUES RAISED IN COURT O F A P P E A L S 

7, ! want the Court to consider the issues as raised in my Court of Appeals brief and the 
additional information below. 

ISSUE I; 

A. (Copy the headnote, the title of the issue, from your Court of Appeals brief.) y-) 

B. The Court should review the Court of Appeals decision on this issue because: {Check aii ihe ones 
you Ihink apply to this issue, but you must check at least one.) 

, 0 1. The issue raises a serious question about the legality of a law passed by the ^-^ legis lature. 

(3 2. The issue raises a legal principle which is very important to Michigan law. 

The Court of Appeals decision is clearly wrong and wi/I cause an important injustice to ^ . .^me. 

C3'̂ 4. The decision conflicts with a Supreme Court decision or another dedsion of the Court of Appeals. 

C. (Explain why you think the choices you checked in B apply to this issue. List any cases that you want the 
Supreme Court to consider. Slate any facts which you want the Court to consider. If you think the Court of 
Appeals mixed up any facts about this issue, explain here, if you need more space, you can add more 
pages.) 

® 2 0 0 1 PnsonLeo.1 S e r v i c e nfM,.H.>,.. i 
HLaMS4163 03.01.00 
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(DELAYED) PRO PER APPLICATION FOR L E A V E TO A P P E A L (cont. 

•̂ AtoVliKt U / . V ' f |TTM?-.|npi„ Defendant-Appellant CA No.2C-l3-ZLl ic\ m-f^'^V 

ISSUE 11: 

f w f title of me issue, from your Courl of Appeals brief.) {\/v i t ^ '^aue. ifom your L.oun oT Appeals brief.) 

07se6 Ar4T</ i 4^^r \ . , f i / i ^ r . m . , ^ A . v . . ^ , . - s s . - . r ^ iD.^ 

; — 

B. The Court should review the Court of Appeals decision on this issue because- (Ch-ck all the ones 
you tak^apply 10 this issue, but you must check at least one.) 

2. The issue raises a iegai principle which is very important to Michigan law. 

Q 3. The Court of Appeals decision is clearly wrong and will cause an important injustice to 

QJ^4. The decision conflicts with a Supreme Court decision or another decision of the Court 
of Appeals. 

C. (Explain why you ttiink the choices you checked in B apply to this issue. List any cases that you want the 
Supreme Court to consider. State any facts which you want the Court to consider. If you think the Coun of 
Appeals mixed up any facts about this issue, explain here. If you need more space, you can add more 
pages.) 

fecg6/?..cî igfV<; 4-^?<^ ^sg-A-jiS-?-csrsid b\J^}l. cuTifiA L^-iA- f o £ v 7 ^ ^..,^.u^>o,.v ^ T - j C\r^C^ tj\J3iL Co TM^ c^~uA- Kj^vJ ^ 
tAJiAj^r^^^.^l ."^US aWo^Ztv^H did sZU'xS^ UU-£-6& ;-s-Gu£S C\S w £ l / 
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^ (DELAYED) PRO PER APPLICATION FOR L E A V E TO A P P E A L cont. 

IrAnfelfeKj ky<^C^6l4il7fcWvL, Defendant-Appellant CA No.2,0 Ig -ZM 7^2^/-

ISSUE III: 

A. YCopy the headnote the tiUe of Ihe fssue. from your Courl of Appeals brief ) 

4 dfTTHfj^ I4fi.?y.>iK-< 

B. The Court should review the Court of Appeals decision on this issue because: [Check all the ones 
youjhipk'apply to this issue, but you must check at (east one.) 

/ D ^ The issue raises a serious question about the legality of a law passed by the 
/ legislature. 

t Z l 2. The issue raises a legal principle which is very important to Michigan law. 

The Court of Appeals decision is clearly wrong and will cause an important injustice to 
me. 

"O 4. The decision conflicts with a Supreme Court decision or another decision of the Coun 
of Appeals. 

C. (Explain why you think the choices you checked ir\ B apply to this issue. List any cases that you want ihe 
Supreme Court to consider. State any facts which you want the Court to consider. If you think the Coun o{ 
Appeals mixed up any facls about this issue, explain here. If you need more space, you can add more 
pages.) ^ ^ 

^i>'aln\^r^'r^^ pr-.6;:^cu4r^r. rj:x<>-& v /̂rr?,,-̂  I g ? ^ , ^-Ac^ I 

2001 Prison Legal Seivices of Micfiioan (nc 
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^ (DELAYED) P R ^ p i ^ I ^ ^ U ^ ^ ^ T ^ L E A V E T O A P P E A L c o n 7 ~ — 

l / l t c U V | V j ^ ^ f j c , Defendam-Appellan! CA N o . ^ ) | 3 - Z M ^ 4 t M - F 

Appeals, mose issues go in ft s pa^ a so You s S ^« " h " ^ ' ' ^ ' " ^ " , ' ^ ^ brief which was filed in .he Coun of 
Queslion 6 which starts on page 7 " ' P ^ ° ' " " ^ ' ^ ' ' ' y°" New issues go in 

SSUE V: 

B. The Court should review the Court of Appeals decision on this issue because: (Check aii the ones 
you think apply to this issue, but you must check at teast one.) 

The issue raises a serious question about the legalrty of a law passed by the 
^ legislature. 

3 2. The issue raises a legal principle which is very important to Michigan law, 

1_] 3. The Court of Appeals decision is clearly wrong and will cause an important injustice to 
me. 

LJ 4. The decision conflicts with a Supreme Court decision or another decision of the Court 
of Appeals. 

C. (Explain why you think the choices you checked in B apply to this issue. List any cases that you want the 
Supreme Court to consider. Slate any facts which you want the Court to consider. If you Ihink the Court of 
Appeals mixed up any facts about this issue, explain here, (f you need more space, you can add more 
pages.) 

f7]ij AJ\r(/ry^^L^i UDfc COSf. 
1^0^ U-!^)^.ci. KlQ/s^- ^^(?/j>-^^h^i. 4 o i>i-v/ \}a£>' 

^ ^ ^ ^ ^ ^ ^ ^ ^ 

2C£^ 
t 

FOR MORE ISSUES, ADD P A G E S . GIVE THE SA^^i^^;^^^^;^;^;;^;^^ 

_ 'P 2001 Prison Leoal Services of Miehinan 
Pl-SM S41S3 03.01.00 ? n Q 
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^ (DEUYED) PRO PER APPLICATION FOR LEAVE TO APPEAL cont. 

\-;AilHu|\|\J.aA^ -IW^nJ . Defendant-Appellant CA N o ? 0 1 8 - Z M 7 ^ 2 c ^ ' f ^ ) ' 

INSTRUCTIONS: If you want the Supreme Court to look at errors which were never raised in ifie Court of Appeals 
by your attorney or you. check YES in 8 below. Answer parts A. B, and C for each new issue you raise. There is 
space provided for 2 new issues. You can add more pages. If you do not have new issues go directly to question 
9 on page 8. 

GROUNDS - NEW ISSUES 

8. 0 YES, I want the Court to consider the additional grounds for relief contained in the following 

issues, which were not raised in my Court of Appeals brief. MCR 7.302(F)(4). 

NEW ISSUE 

.„A. (State the new issue you want the Court to mn^iH^r) Vko&&-^^^'l- ^^'^l S0-Or\i A u C T - j 

B, The Court should review this issue because: (Check all the ones you think apply to your case, but you 
must̂ ^h^ck at least one.) 

0 1. The issue raises a serious question about the legality of a law passed by the 
-legislature. 

2. The issue raises a legal principle which is very important to Michigan law. 

C. (Explain why you think that your choices in B above apply to this issue in your case. List any cases and 
citations, laws, or court rules, etc. which support your argument. Explain how they apply to this Issue. 
State (he facts which support and explain this issue. If these facts were not presented in court, explain 
v/hy. You can add more pages.) 

'\^€.kcy.i y ^ - t i S ^ y . V(f^O^\N^^ U . ^ V '-H-Vi^.c cono id U ' o U - V f i 

© 2001 Prison Legal Services of Micnioan. Inc. 
PLSM S4163 03.01.00 2 1 0 Page 7 oi 10 



NEW ISSUE (!: i 

A. (Slate the new Issue you want the Court to mn-;iri.af \ \^k3£sG L - tn j f ) , i V l i r .K-QO-

_ ^ r . - - . 

B. The Court should review this issue because: (Check all the ones you think apply to your case, but you must check at least one.) 

f^^^^^^^Trhe issue raises a serious question about the legality of a law passed by the legislature. 

2. The issue raises a legal principle which is very important to Michigan law. 
C. (Explain why you think !hat your choices in B above apply to this issue in your case. List any cases and 

citaiions, laws, or court rules, etc. which support your argument. Explain how they apply to this issue. 
State the facts which support and explain this issue. If these facts were not presented in court, explain 
why. You can add more pages.) 

juatoL—— ^ . 

" i ^ ^ ^ ^ ^ : i i d i ( 2 ^ ^ ^ 3 5 / 0 

P L S M S 4 1 6 3 63:0T00 -
Page 8of ;o 



IN THE SUPREME COURT FOR THE 
STATE OF MICHIGAN 

THE PEOPLE OF THE 
STATE OF MICHIGAN 

P l a i n t i f f - A p p e l l e e , 

v s . 
C o u r t of A p p e a l s No.324071 
Lower C t . No-13-247924-FH 

timo t h y V?- Horton, 
D e f e n d a n t - A p p e l l a n t , 

Oakland County P r o s e c u t i n g A t t o r n e y 
A t t o r n e y f o r P l a i n t i f f 
A p p e l l a t e D i v i s i o n 
1200 N. T e l e g r a p h Rd. 
Po n t i a c , M i 48341 
248-858-0656, 

Timothy W. Horton, 
M.D.O.C. No.245679 
D e f e n d a n t - A p p l l a n t 
3510 N. ELM Rd. 
J a c k s o n Mi,49201 

AFFIDAVIT OF Timothy W. Horton 

I,Timothy W. Horton,swear and a t t e s t t o t h e f o l l w o i n g an^ i f c a l l e d 
t o t e s t i f y , w o u l d t e s t i f y t o t h e f o l l o w i n g ; 
1-my t r i a l a t t o r n e y f a i l e d t o inform me a t any time d u r i n g h i s / e r 
r e p r e s e n t a t i o n t h a t i f i p l e d no c o n t e s t t o t h e c h a r g e s u n c o n d i t i o n a l l y 
i would waive my r i g h t s f o r an a p p l i c a t i o n f o r l e a v e t o a p p e a l which 
i n c l u d e d i n e f f e c t i v e a s s i s t a n c e of c o u n s e l and i s s u e s of v i o l a t i o n of 
speedy t r i a l , 
2,1 would have not o f f e r e d a p l e a of no c o n t e s t u n l e s s i c o u l d have p l e d 
to a c o n d i t i o n a l p l e a p e r m i t t i n g an a p p e a l by l e a v e f o r t h e i s s u e s of 
v i o l a t i o n o f s p e e d y t r i a l ,due p r o c e s s v i o l a t i o n , due t o a number of 
d i s m i s s i a l by t h e p r o s e c u t o r ' s o f f i c e , a n d number of r e o r d e r ' s which i s 
h a r r a s s m e n t , d u r i n g d i s p o s i t i o n a r y , s t a g e f o r c o n t i n u i n g t o r e o r d e r 
c r i m i n a l p r o c e s s a g a i n t s d e f e n d a n t , w i t h out i n t r o d u c i n g new e v i d e n c e 
a d m i s s i b l e v ' t o p r e l i m exam,and ju d g e s h o p p i n g . 

3. I sought t o w i t h d r a w a l my p l e a because my p l e a was d e f e c t i v e and 
due t o i n e f f e c t i v e a s s i t a n c e o£ c o u n s e l . 

S u b s c r i b e d and sworn t o b e f o r me 
t h i s day of -jA^i^s^^ ,20^g^. 

BREdTTM. ROHiaO 
NODtfTY PUBUa STATE OF U 

COUNnrOFCALifOUN 
MY COMMISSION EXPIRES Mav f''. ?f^;^ 

ACTING IN COUNTY OF j4<-/ffp>t^ 

Timothy 



STATE OF MICHIGAN 

IN THE COURT OF APPEALS 

THE PEOPLE OF THE 
STATE OF MICHIGAN, 

Plaintiff-Appellee, Court of Appeals No. 
vs. 

Lower Ct. No. 13-247924-FH 
T IMOTHY WADE HORTON, Hon. Leo Bowman 

Defendant-Appellant. 
/ 

Oakland County Prosecuting Attorney Trade R. Gittleman (P45I76) 
Attorneys for Plaintiff Court Appted Appellate Defense Alty 
Appellate Division 31731 Northwestern Hvv^, Ste. lO lE 
1200 N. Telegraph Rd. Fannington Hills, M I 48334 
Pontiac, M I 48341 248-354-6615 
248-858-0656 

/ 

APPLICATION FOR L E A V E TO APPEAL 

PROOF OF S E R V I C E 

By: Tracie R. Gittleman (P45176) 
Attorney for Defendant-Appellant 
31731 Northwestern Hwy, Ste. lOIE 
Farmington Hil ls, M I 48334 
248-354-6615 
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DATE AND NATURE OF ORDER BEfNG APPEALED 

Defendant-Appellant seeks leave to appeal from an order of the Oakland County 

Circuit Court entered in civi l action 13-247924-FH, Honorable Leo Bowman presiding, 

on Apri l 8, 2014, sentencing defendant lo 47 months to i 5 years. A copy o f the order 

being appealed and the Register of Actions are attached. 



STATEMENT REGARDING TRANSCRIPT 

The hearing transcripts of the Guilty Plea, dated March 7, 2014 and Sentencing, 

dated April 8, 2014 are attached herein. 

I l l 



STATEMENT OF A P P E L L A T E JURISDICTION 

The jurisdiction of this Court is properly invoked under MCR 7.203(B) ( I ) and 

(4) and MCR 7.205(A) (1) and MCR 7.205(F) (4) and MCR 6.310(C). Defendant pled 

guilty on March 4, 2014 and was sentenced on Apri l 7, 2014. Within six months of Apri l 

8, 2014, defendant filed this Application for Leave to Appeal and a Motion to Remand to 

the trial court contemporaneously. 

IV 



STATEMENT OF QUESTIONS TNVOl v r n 

I. WHETHER DEFENDANT'S TRIAL COUNSEL WAS 
FNEFFECTIVE FOR (1) FAILURE TO MAICE A MOTION 
TO DISMISS FOR V IOLATION OF A SPEEDY TRLAL; 
A N D (2) FAILURE TO INFORM DEFENDANT IF HE 
PLED NO CONTEST UNCONDITIONALLY WITHOUT 
RESERVING THE RIGHT TO APPEAL ISSUES INVOLVING 
SPEEDY TRIAL VIOLATIONS BY THE TR IAL COURT, 
IT CONSTITUTES A PLEA WAIVER OF THESE ISSUES, 
A N D THUS THE PLEA WAS NOT KNOWING, 
INTELLIGENT A N D VOLUNTARY VIOLATING 
MCR 6.310, AND, THUS IT WAS ERROR TO DENY 
DEFENDANT'S MOTION TO WITHDRAW HIS 
PLEA PRIOR TO SENTENCING? 

Plaintiff-Appellee would answer "no," 

Defendant-Appellant answers "yes." 

Tlie trial court has not answered. 



STATEMENT OF FACTS 

Defendant Horton pled no contest on March 7, 2014 to Breaking and Entering 

with intent to commit the crime of Larceny, MCL 750.110, habitual second. See plea 

transcript. A plea agreement was entered into by the defendant in which defendant pled 

no contest to one count o f breaking and entering and the habitual four would be amended 

to habitual second. See attached March 7, 2014 order of the trial court attached herein 

and plea transcript, p. 5. Further, the prosecutor filed twice and dismissed without 

prejudice twice before filing the present case, all o f which arose from the same incident 

on May 21. 2012. The prior case numbers were 13-242967-FH and 13-246601-FH. See 

attached register o f actions of all case numbers which indicate the same date of offense 

was May 21 , 2012. Also see the plea and sentencing transcripts in which the prosecutor 

and trial court document the two prior filing and dismissals of the same breaking and 

entering charge arising out of the same incident. The defendant was incarcerated since 

the arrest arising out of the first charge of breaking and entering in case number 12-

242967-FH. The defendant remained incarcerated through the dismissal of the first case, 

the filing and dismissal o f the second case and through the sentencing in the present case. 

A l i three cases arose out of the same incident of a B&E on May 21 , 2012 to the same 

victim. Plea transcript, p. 9-10. Thus, part of the plea deal included the trial court 

promising to give ja i l credit from the first filing of 13-242967-FH through the sentencing 

of the present case. See plea transcript, p. 9-13. 17. The defendant's attorney informed 

the defendant he would receive at least 553 days ja i l credii. Plea transcript, p. 6-7. 

At the sentencing, defendant moved to withdraw his plea stating it was not freely, 

knowingly and voluntarily made which was denied by the trial court. Sentencing 



transcript, p. 3-6. The trial court sentenced defendant to 47 months to 15 years with jail 

credit of 585 days. Sentencing transcript, p. 10. 

From the Judgment of Conviction order, defendant files this Application for 

Leave to Appeal and has filed a Motion to Remand to the trial court contemporaneously 

with this Application. 



ARGUMENT I: DEFENDANT'S TRIAL COUNSEL WAS INEFFECTIVE 
FOR (1) FAILURE TO MAKE A MO TION 10 DISMISS FOR VIOLA HON 
OF A SPEEDY TRJAL; AND (2) FAILURE TO INFORM DEFENDANT JF HE 
PLED NO CONTEST UNCONDITIONALLY WITHOUT RESERVING THE 
RIGHT TO APPEAL ISSUES INVOLVING SPEEDY TRIAL VIOLATIONS 
BY THE TRIAL COURT, IT CONSTITUTES A PLEA WAIVER OF THESE 
ISSUES, AND THUS THE PLEA WAS NOT KNOWING. INTELLIGENT 
AND VOLUNTARY VIOLATING MCR 6.310. AND, THUS IT WAS ERROR 
TO DENY DEFENDANT'S MOTION TO WITHDRAW HIS PLEA PRIOR TO 
SENTENCING. 

A. Issue Preservation: 

Defendant-Appellant has filed a motion to remand to the trial court for request to 

hold a Cinlher Hearing based on ineffective assistance of counsel with regard to whether 

defendant's trial counsel was inelTective and for failure to file and make a motion to 

dismiss based on violations of speedy trial, and to remand for a motion to dismiss for 

violation of speedy trial, and for failure to inform defendant that pleading no contest 

unconditionally waived defendant's right under the plea waiver doctrine to file an 

application for leave to appeal the violation of a speedy trial guaranteed by the United 

States Constitution and for failure to file and make a motion to dismiss based on 

violations of speedy trial. 

Defendant-Appellant made an oral motion to withdraw his plea on April 8, 2014 

which was heard and denied on April 8, 2014. 

B. Standard of Review 

A trial court's denial of a defendant's motion to withdraw a guilty plea is 

reviewed for an abuse of discretion. People v. Harris. 224 Mich App 130; 568 NW2d 

149 (1997). Whether the court is legally required to adhere to the sentence contained in 

the Cobbs agreement is a matter of law. People v. Connor. 209 Mich App 419;531 

NW2d 734 (1995). 



With regard to whether defendant received ineffective assistance of counsel, the 

trial court's factual findings are reviewed for clear error, while its constitutional 

detemiinations are reviewed de novo. People v. Swain. 288 Mich App 609; 794 NW2d 

92 (2010). 

C. Analysis 

Wlien reviewing a claim of ineffective assistance of counsel arising out of a guilty 

plea, the appellate court must determine whether the defendant tendered a plea 

voluntarily and understandingly made. In re OaklandProsecuior, 191 Mich App 113, 

I20;477 NW2d 455 (1991). 

Guilty pleas may be found to be involuntar>' or unknowing on the basis of 

ineffective assistance of counsel where the defense counsel has failed to discuss possible 

defenses to the charges to which the defendant is pleading guilty. People v. Thew. 201 

Mich App 78; 506 NW2d 547 (1993). Likewise, in this, where defense counsel failed to 

inform the defendant regarding the plea waiver doctrine that i f he pleads guilty 

unconditionally, he will loose his right to appeal by application by leave the 180 day rule. 

MCL 750.131, MCR 6.004 and constitutional speedy trial violations. 

A defendant who pleads to a charge by an unconditional guilty plea waives his 

right to challenge a denial of his/her motion to dismiss based on 180 day rule or speedy 

trial violations under the plea waiver doctrine. People v Lown, 488 Mich 242, 267-268; 

794 NW2d 9 (2011). See also, People v Invin, 192 Mich App 216, 218; 480NW2d 611 

(1991). 

In this case, defendant's attorney should have informed defendant to preserve the 

right to file an application for leave to appeal any speed trial violation, that the only way 



to presence these issues is to pied to a conditional plea permitting defendant to file an 

application for leave to appeal where the plea waiver doctrine would not apply to speedy 

trial violations. Defendant could have made the choice to go forward with a trial or 

attempt to negotiate a conditional plea to presen'e these issues for appeal. Attached is 

defendant's Affidavit indicating he was never informed by his trial counsel i f he pled 

guilty unconditionally without preser\'ing his right to presen e the speedy trial violation 

issue, he would loose the right to appeal such issues based on the plea waiver doctrine. 

Defendant's affidavit further states if he could not achieve a conditional plea deal, then 

he would have gone to trial to preser\'e these issues. See attached affidavit. 

In People v Bordash, 208 Mich App K 3; 527 NW2d 187 (1994). the appeals 

court stated: "It seems obvious to us that her attorney failed to advise her of the legal 

effect of the 180 day rule violation in this case. We cannot conceive that, otherwise, she 

would have pleaded guilty to the charges against her. We do not believe that counsel's 

error was trivial.'" 

The People v Bordash, mfra at 208 Mich App 1. 3-4: the court further noted; 

We acknowledge that, in numerous other instances, 
waiver of a supplemental claim of ineffective 
assistance is proper when a defendant waives an 
underlying issue by an unconditional guilt)' plea. 
A defendant and defense counsel are not permitted 
to harbor error and create an appellate parachute. 
But no such advantage accrues to a defendant i f his 
attorney refrains from advising that the 180 day 
rule has been violated. 

Where the alleged deficient actions of defense counsel relate to issues that are 

waived by a valid unconditional guilty plea, the claim of ineffective assistance of counsel 

relating to those actions is also waived. People v Vonim (Afier Remand)^ 203 Mich App 



173, 175; 511 NW2d 706 (1993). However, defendant stales this is unfair as it relates to 

losing the right to have to possibly have an appeals court hear an argument with regard to 

the denial of a motion for violation of 180 day rule or speedy trial because as the People v 

Bordash. mfi-a. court held, it is such an important issue with regard to defendant's rights 

to be informed of unconditional versus conditional pleas. 

To establish ineffective assistance of counsel, a defendant must show that first 

counsel's performance fell below an objective standard of reasonableness; and second, 

the defendant must show that, but for counsefs deficient performance, a different result 

would have been reasonably probable. People v. Armstrong. 490 Mich 281; 806 NW2d 

281 (2011). "Trial counsel is responsible for preparing, investigating and presenting all 

substantia! defenses." People v. Chapo, 284 Mich App 360, 371; 770 NW2d 68 (2009). 

To establish ineffective assistance in the context of guilty pleas, courts must determine 

whether the defendant tendered a plea voluntarily and understandingly. People v. Thew. 

201 Mich App 78, 89; 506 NW2d 547 (1993). 

Defendant's plea was not voluntary and understanding at the time of taking his 

plea. Defendant's attorney was ineffective for failing to file or make a motion to dismiss 

based on speedy trial violations. Trial counsel is responsible for preparing and presenting 

all substantial defenses. One defense was filing a motion to dismiss based on violation of 

a speedy trial. 

Four factors to be balanced when detemiining whether a defendant's 

constitutional right to a speedy trial has been violated are: the "length of delay, the reason 

for the delay, the defendant's assertion of his right and prejudice to the defendant." 



People V Collins. 388 Mich 680, 687-688; 202 NW2d 769 (1972), quoting Barker v 

Wingo, 407 U.S. 514, 530; 92 S Ct 2182; 33 L Ed 2d 101 (1972). 

Where there has been ineffective assistance of counsel, the plea withdraw motion 

should be granted. 

Defendant also claims speedy trial violations. Defendant's counsel was 

ineffective for failure to file a motion to dismiss based on speedy trial violations. 

A defendant's right to a speedy trial is guaranteed by the United States and 

Michigan Constitutions. U.S. Const. Amend, VI ; Const. 1963. art U sec. 20. The federal 

and slate constitutions and Michigan statutor>' law guarantee defendants a speedy trial 

without reference to a fixed number of days. The right to a speedy trial is codified at 

MCL 768.1, which provides that persons charged with a crime are entitled to and shall 

have a speedy trial and that the case be brought to a final determination without delay 

except as may be necessary to secure the accused a fair and impartial trial. People v 

Rivera, 301 Mich App 188; 835 NW2d 464 (2013). 

Four factors to be balanced when determining whether a defendant's 

constitutional right to a speedy trial has been violated are: the "length of delay, the reason 

for the delay, the defendant's assertion of his right and prejudice to the defendant." 

People V Collins, 388 Mich 680, 687-688; 202 NW2d 769 (1972), quoting Barker v 

Wingo, 407 U.S. 514, 530; 92 S Ct 2182; 33 L Ed 2d 101 (1972). 

When the delay is more than 18 months, prejudice is presumed, and the 

prosecution must show no injury occurred. People v Rivera, 301 Mich App 188, 193; 

835 NW2d 464 (2013). 



When the delay is less than 18 months, the defendant must prove that he suffered 

prejudice. The time for judging whether the right to a speedy trial has been violated runs 

Irom the dale of the defendant's arrest. Id. 

In this case, the defendant was arrested on August 31. 2012. see the presentence 

report in this case, p. 2, and arraigned on September 19, 2012 in the first case involving 

this crime, case number 12-242967-FH, which was subsequently dismissed on July 16, 

2013. revvrilten and reilled on July 1, 2013 and again dismissed on September 23, 2013 

and then again refiled and rewritten on or about October 17. 2013. Ail three cases 

involved the same incident of a breaking and entering incident arising on the same day. 

They are the same case which was discussed and admitted by both the trial court and 

prosecutor in the plea and sentencing transcript. See also the presentence report 

documenting the arrest of August 31, 2012. February 31. 2014 is 18 months from the 

arrest dale. March 7. 2014 was the trial date that did not go because defendant pled no 

contest. Thus, the arrest date to the trial date was more than 18 months. Based on the 

law, it was presumed defendant was prejudiced and the prosecution had to show no injury 

occurred to the defendant. However, in this case, defendant's trial counsel failed to make 

the dismissal motion and failed to inform defendant regarding conditional and 

unconditional pleas of no contest and the plea waiver of an unconditional plea of no 

contest waiving the right to the ineffective assistance of counsel claim. 

Defendant suffered injury by fading of memories, lack of \\itnesses and spoliation 

of evidence. The length of delay occurred because of ihe prosecutor and their failure to 

file proper motions timely. The prosecution should not be permitted lo write complants 



and warrants numerous limes and dismiss them at their whim due to failure to file the 

appropriate motions or documents or failure to have evidence lined up for a trial. 

Further, defendant's speedy trial rights were violated due to the length of time 

between the investigation, issuance of complaint and warrant and trial. 



R E L I E F REQUESTED 

Defendant-Appellant respectfully requests to remand to the trial court for a 

Ginllwr hearing and/or permit the defendant to withdraw his plea, and permit the 

defendant to make their motion to dismiss for violation of speedy trial. 

Defendant-Appellant requests this court grant his application for leave to appeal 

and dismiss for violation of speedy trial. 

Respectfully submitted. 

Dated: October 7, 2014 

BY: 
Tracie R. Gittleman (P45176) 
Attorney for Plaintiff-Appellant 
31731 Nonhwestem Hwy, Ste. 101E 
Farmington Hills. Ml 48334 
248.354.6615 
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PROOF O F S E R V I C E 

STATE OF MICHIGAN ) 
)ss: 

COUNTY OF OAKLAND ) 

I , Tracie R. Gittleman. hereby declare that on Wednesday. October 8, 2014,1 

served a copy of Defendant-Appellant's Application for Leave to Appeal with 

attachments, and this Proof of Service upon: 

Oakland County Prosecuting Attorney 
Attorney for PlaintilT 
1200 North Telegraph Road 
Pontiac. MI 48341 



by placing a copy of same into an envelope correctly and plainly addressed with proper 

postage prepaid and placing said envelopes into a United States mail receptacle. I declare 

that the above stateinent is true under penalty of perjuiA'. 

Tracie R. Gittleman 
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DEFENDANT-APPELLANT^S MOTION TO REMAND 
TO REOEUST GINTHER HEARING REGARDING 

I N E F F E C T I V E ASSISTANCE OF COUNSEL AND M A K E A 
MOTION TO DISMISS FOR VIOLATION OF SPEEDY T R I A L 

NOW COMES, Defendant-Appellant, Timothy Wade Horton, by and tlirough his 

attorney. Tracie R. Gittleman. and states as follows: 

1. Defendant was charged with Horton pled guilt)' on March 7, 2014 to 

Breaking and Entering, MCL 750. See plea transcript. 

2. Defendant made motion to withdraw his plea prior to sentencing on April 8, 

2014 that was denied by the trial court. See sentencing transcript. 

3. Mr. Horton was sentenced on April 8, 2014 to 47 months with a maximum of 

15 years for MCL 750. . See Sentencing Transcript. 



4. Based on the brief in support, a Ginther hearing is required to determine the 

issues regarding ineffective assistance of counse. 

9. Pursuant to MCR 7.211(C), defendant-appellant requests a remand for the trial 

court to hold a Ginther hearing and permit defendant to file and have the trial court hear 

his motion to dismiss for violation of speedy trial. 

WHEREFORE, defendant-appellant requests a remand to the trial court. 

B R I E F IN SUPPORT 

STATEMENT O F FACTS 

Defendant Horton pled no contest on March 7, 2014 to Breaking and Entering 

with intent to commit the crime of Larceny, MCL 750.110, habitual second. See plea 

transcript. A plea agreement was entered into by the defendant in which defendant pled 

no contest to one count of breaking and entering and the habitual four would be amended 

to habitual second. See attached March 7, 2014 order of the trial court attached herein 

and plea transcript, p. 5. Further, the prosecutor filed twice and dismissed without 

prejudice twice before filing the present case, all of which arose from the same incident 

on May 21,2012. The prior case numbers were 13-242967-FH and 13-246601-FH. See 

attached register of actions of all case numbers which indicate the same dale of offense 

was May 21, 2012. Also see the plea and sentencing transcripts in which the prosecutor 

and trial court document the two prior filing and dismissals of the same breaking and 

entering charge arising out of the same incident. The defendant was incarcerated since 

the arrest arising out of the first charge of breaking and entering in case number 12-

242967-FH. The defendant remained incarcerated through the dismissal of the first case, 

the filing and dismissal of the second case and through the sentencing in the present case. 



All three cases arose out of the same incident of a B&E on May 21. 2012 to the same 

victim. Plea transcript, p. 9-10. Thus, part of the plea deal included the trial court 

promising to give jail credit from the first filing of 13-242967-FH through the sentencing 

of the present case. See plea transcript, p. 9-13, 17. The defendant's attorney informed 

the defendant he would receive at least 553 days jail credit. Plea transcript, p. 6-7. 

At the sentencing, defendant moved to withdraw his plea slating it was not freely, 

knowingly and voluntarily made which was denied by the trial court. Sentencing 

transcript, p. 3-6. The trial court sentenced defendant to 47 months to 15 years with jail 

credit of 585 days. Sentencing transcript, p. 10. 

From the Judgment of Conviction order, defendant files this Application for 

Leave to Appeal and has filed a Motion to Remand to the trial court contemporaneously 

with this Application. 

DEFENDANT'S TRIAL COUNSEL WAS INEFFECTIVE FOR (1) FAILURE 
TO MAKE A MOTION TO DISMISS FOR VIOLATION OF A SPEEDY 
TRIAL; AND (2) FAILURE TO INFORM DEFENDANT IF HE PLED NO 
CONTEST UNCONDITIONALLY WITHOUT RESERVING THE RIGHT TO 
APPEAL ISSUES INVOLVING SPEEDY TRIAL VIOLATIONS BY THE 
TRIAL COURT, IT CONSTITUTES A PLEA WAIVER OF THESE ISSUES. 
AND THUS THE PLEA WAS NOT KNOWING, INTELLIGEN T AND 
VOLUNTARY VIOLATING MCR 6.310, AND, THUS IT WAS ERROR TO 
DENY DEFENDANT'S MOTION TO WITHDRAW HIS PLEA PRIOR TO 
SENTENCING. 

Guilty pleas may be found to be involuntary or unknowing on the basis of 

ineffective assistance of counsel where the defense counsel has failed to discuss possible 

defenses to the charges to which the defendant is pleading guilty. People v. Thew. 201 

Mich App 78; 506 NW2d 547 (1993). Likewise, in this, where defense counsel failed to 

inform the defendant regarding the plea waiver doctrine that if he pleads guilty 



unconditionally, he will loose his right to appeal by application by leave the 180 day rule, 

MCL 750.131, MCR 6.004 and constitutional speedy trial violations. 

A defendant who pleads to a charge by an unconditional guilty plea waives his 

right to challenge a denial of his/her motion to dismiss based on 180 day rule or speedy 

trial violations under the plea waiver doctrine. People v Lawn, 488 Mich 242, 267-268; 

794 NW2d 9 (2011). See also. People v irwnn. 192 Mich App 216, 218; 480 NW2d 611 

(1991). 

In this ca-se, defendant's attorney should have informed defendant to preserve the 

right to file an application for leave to appeal any speed trial violation, thai the only way 

to preserve these issues is to pled to a conditional plea permitting defendant to file an 

application for leave to appeal where the plea waiver doctrine would not apply to speedy 

trial violations. Defendant could have made the choice to go forward with a trial or 

attempt to negotiate a conditional plea to preserve these issues for appeal. Attached is 

defendant's Affidavit indicating he was never informed by his trial counsel if he pled 

guilty unconditionally without preserving his right to preserve the speedy trial violation 

issue, he would loose the right to appeal such issues based on the plea waiver doctrine. 

Defendant's affidavit fiirther states if he could not achieve a conditional plea deal, then 

he would have gone to trial to preserve these issues. See attached affidavit. 

In People v Bordash, 208 Mich App I, 3; 527 NW2d 187 (1994). the appeals 

court stated: "It seems obvious to us that her attorney failed to advise her of the legal 

effect of the 180 day rule violation in this case. We cannot conceive that, otherwise, she 

would have pleaded guilty to the charges against her. We do not believe that counsePs 

error was trivial." 



The People v Bordash^ infra at 208 Mich App 1, 3-4: the court further noted: 

We acknowledge that, in numerous other instances, 
waiver of a supplemental claim of ineffective 
assistance is proper when a defendant waives an 
underlying issue by an unconditional guilty plea. 
A defendant and defense counsel are not permitted 
to harbor error and create an appellate parachute. 
But no such advantage accrues to a defendant if his 
attorney refrains from advising that the 180 day 
rule has been violated. 

Where the alleged deficient actions of defense counsel relate to issues that are 

waived by a valid unconditional guilty plea, the claim of ineffective assistance of counsel 

relating to those actions is also waived. People v Vonins (After Remand), 203 Mich App 

173. 175; 511 NW2d 706 (1993). However, defendant slates this is unfair as it relates to 

losing the right to have to possibly have an appeals court hear an argument with regard to 

the denial of a motion for violation of 180 day rule or speedy trial because as the People v 

Bordash, infra, court held, it is such an important issue with regard to defendant's rights 

to be informed of unconditional versus conditional pleas. 

To establish ineffective assistance of counsel, a defendant must show that first 

counsel's performance fell below an objective standard of reasonableness; and second, 

the defendant must show that, but for counsel's deficient performance, a different result 

would have been reasonably probable. People v. Armstrong. 490 Mich 281; 806 NW2d 

281 (2011). "Trial counsel is responsible for preparing, invesfigating and presenting all 

substantial defenses." People v. Chapo. 284 Mich App 360, 371; 770 NW2d 68 (2009). 

To establish ineffective assistance in the context of guilty pleas, courts must determine 

whether the defendant tendered a plea voluntarily and understandingly. People v. Thew, 

201 Mich App 78, 89; 506 NW2d 547 (1993). 



Defendant's plea was not voluntary and understanding at the time of taking his 

plea. Defendant's attorney was ineffective for failing to file or make a motion to dismiss 

based on speedy trial violations. Trial counsel is responsible for preparing and presenting 

all substantial defenses. One defense was filing a motion to dismiss based on violation of 

a speedy trial. 

Four factors to be balanced when determining whether a defendant's 

constitutional right to a speedy trial has been violated are: the "length of delay, the reason 

for the delay, the defendant's assertion of his right and prejudice to the defendant." 

People V Collins, 388 Mich 680. 687-688; 202 NW2d 769 (1972), quoting Barker v 

Wingo, 407 U.S. 514, 530; 92 S Ct 2182; 33 L Ed 2d 101 (1972). 

Where there has been ineffective assistance of counsel, the plea withdraw motion 

should be granted. 

Defendant also claims speedy trial violations. Defendant's counsel was 

ineffective for failure to file a motion to dismiss based on speedy trial violations. 

A defendant's right to a speedy trial is guaranteed by the United States and 

Michigan Constitutions. U.S. Const. Amend, V I ; Const. 1963, art 1. sec. 20. The federal 

and state constitutions and Michigan statutory law guarantee defendants a speedy trial 

without reference to a fixed number of days. The right to a speedy trial is codified at 

MCL 768.1, which provides that persons charged with a crime are entitled to and shall 

have a speedy trial and that the case be brought to a final determination without delay 

except as may be necessary to secure the accused a fair and impartial trial. People v 

Rivera, 301 Mich App 188; 835 NW2d 464 (2013). 



Four factors to be balanced when determining whether a defendant's 

constitutional right to a speedy trial has been violated are: the "length of delay, the reason 

for the delay, the defendant's assertion of his right and prejudice to the defendant." 

People V Collins, 388 Mich 680, 687-688; 202 NW2d 769 (1972), quoting Barker v 

mngo, 407 U.S. 514, 530; 92 S Ct 2182; 33 L Ed 2d 101 (1972). 

When the delay is more than 18 months, prejudice is presumed, and the 

prosecution must show no injury occurred. People v Rivera, 301 Mich App 188, 193; 

835 NW2d 464 (2013). 

When the delay is less than 18 months, the defendant must prove that he suffered 

prejudice. The time forjudging whether the right to a speedy trial has been violated runs 

from the date of the defendant's arrest. Id. 

In this case, the defendant was arrested on August 31, 2012, see the presentence 

report in this case, p. 2, and arraigned on September 19, 2012 in the first case involving 

this crime, case number 12-242967-FH, which was subsequently dismissed on July 16, 

2013, rewritten and refiled on July 1, 2013 and again dismissed on September 23. 2013 

and then again refiled and rewritten on or about October 17, 2013. All three cases 

involved the same incident of a breaking and entering incident arising on the same day. 

They are the same case which was discussed and admitted by both the trial court and 

prosecutor in the plea and sentencing transcript. See also the presentence report 

documenting the arrest of August 31, 2012. February 31, 2014 is 18 months fi-om the 

arrest date. March 7,2014 was the trial date that did not go because defendant pled no 

contest. Thus, the arrest dale to the trial date was more than 18 months. Based on the 

law. it was presumed defendant was prejudiced and the prosecution had to show no injiuy 



occLirred to the defendant. However, in this case, defendant's trial counsel failed to make 

the dismissal motion and failed to inform defendant regarding conditional and 

unconditional pieas of no contest and the plea waiver of an unconditional plea of no 

contest waiving the right to the ineffective assistance of counsel claim. 

Defendant suffered injury by fading of memories, lack of witnesses and spoliation 

of evidence. The length of delay occurred because of the prosecutor and their failure to 

fiie proper motions timely. The prosecution should not be permitted to wite complants 

and warrants numerous times and dismiss them at their whim due to failure to file the 

appropriate motions or documents or failure to have evidence lined up for a trial. 

Further, defendant's speedy trial rights were violated due to the length of time 

between the investigation, issuajice of complaint and warrant and trial. 

For the reasons above, defendant-appellant requests to remand to the trial court 

for a Ginlher hearing and to make a motion to dismiss based on violation of speedy trial. 

Respectfully submitted.. 

2 
By; Tracie R. Gittleman 
31731 Northwestern Hw)'. 
Ste. lOlE 
Farmington Hills, Ml 48334 

Dated: October 8, 2014 (248) 354-6615 
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Dtfw'z^:^^. Qn-rij-Mmn Order 1983-7 

Court of Appeals, State of Michigan 

ORDER 

People of MI v Timothy Wade Horton 

Docket No. 324071 

LCNo. 2013-247924-FH 

Mark T. Boonstra 
Presiding Judge 

Joel P. Hoekstra 

Douglas B. Shapiro 
Judges 

The Court orders that the delayed application for leave to appeal is DENIED for lack of 
ment m the grounds presented. 

The Court further orders that the motion to remand is DENIED. 

Presiding Judge 

A true copy entered and certified by Jerome W. Zimmer Jr., Chief Clerk, on 

NOV 1 9 ZOU 
Date ChieTTierk 



IN T H E S U P R E M E C O U R T F O R T H E S T A T E O F M I C H I G A N 

P E O P L E O F T H E S T A T E O F MICHIGAN. Supreme Court No. 
(Laava blank.) 

Plaintiff-Appellee. Court of Appeals No. SZ^iOl j 

''f!^.^^H \fk,-(?W Trial Court No .^B~2y7i2J4-F U-
(Pont the nam* you * w ConvootJ undar on tfm linit 1 . <• i J l - f l_i—1 ' 
(Print the aarn«yw^convicMtluf«iBf on i t e A e l ' r * . ! " ^ ^ L l ^ ' J ' ^ ' ' ' ' 

Defendant-Appellant. 

A F F I D A V I T O F I N D I G E N C Y 

1. My name is I i A ^ A H i i l W A T ^ . fl^O:|nfN| I am in prison at /l.Pr:<W OtA-^ •vynameis i ^ A ^ A W A H u/ATtT. H^i^X^f. I am in prison at / \ . fafa^ ^ f ^ ^ I in 

Michigan. My prison number is . ^ 5 ^ 7 j ; . My income and assets are 
( I owf pnwn numoer.p (Check (Ae ones Uts sppty to you. 

only source of Income is from my prison job. 
lave no income. 

i ^ i ^ have no assets. 
I can not pay the filing fees for the attached application. 

ask this Court to waive the filing fee in this matter. 

declare that the statements above are true to the best of my know|edae. information and belief. 

P R O O F O F S E R V I C E 

On h ^ - /S' . 200 /5r 1 mailed by U.S. mail one copy of the documents checked 
below: (Put-a check mark, by the ones you mailed.) 

£_] ^Affi8avit of Indigency and Proof of Service 
(Delayed) Pro Per Application for Leave to Appeal v̂ fith a copy of Court of Appeals 

^-^ecision 
C 3 Court of Appeals Brief 
• Supplemental Court of Appeals Brief 

TO: <^/4 /< Lg/^ci County Prosecutor. /2Ct>'^/^^^<?/jA . ai 

yhtSi '^lc . Ml _̂  . 
(Ci?) (Zip CaJ«) 

I declare that the statements above are true to the best of my knov^^Iedge. information and t)elief. 

(Sigh yiMjr nunie herc/f 

NOTARYPUBUC.STATE(VMI '2--—'"'^ 
COUMTYOFCAIWOUN 

MY COMMISSION EXPIRES May24,201S 
ACTVtQlN COUNTY OF T ^ U ^ - A ^ 

C 2001 Prison Leyal Services of Micftigan. inc. 
PLSM S4163 03.01.00 2 1 2 Page 9 of 10 

(Dale) 



C O V E R L E T T E R 

fPui Tom A Oaiol 

Clerk 
Michigan Supreme Court 
P.O. Box 30052 
Lansing. Ml 48909 

Supreme Court No. 
Court of Appeals No. ^ a 4 0 " | 1 
Trial Court No. .^01"^ - j ' - n q n - ^ 

rint or type the name you were convicted under 

(Leave blank - the Clert< will assign a number for you.) 
(Get this number from the Court of Appeals decision.) 
(Get this number from Courl of Appeals brief or 
Presentence Investigation Report.) 

Dear Clerk: 

Vffidavit of Indigency/Proof of Service 
[Delayed) Pro Per Application for Leave to Appeal 

'Court of Appeals Decision (You must enclose a copy of the Court of Appeals decision.) 
Court of Appeals Brief (This is not necessary, but it is a good idea.) 
Supplemental Court of Appeals Brief (This isnpf^necessary, but it is a good idea.) 
Other (\(1OVI-^NJ 4-0 i/^fyify^j i^£<y3/U.W< iN fer /FrcW'^ ' f f j ^A» . . 4^ : . .A i -tQCisy*^'^£> 

Thank you. 

Sincerely. 

(Pnni CM rww your oflSbnmr ^^SiZ 

JAN 1 3 Z015 ( N S - f R U C T I O N S 

Oy LARRY S. ROYSTER 
pQV^aU will need 2 copies and 

< 2 ^ £ U P R E M £ i > ^ e original of this letter and 
the pleadings listed above. 

Copy sent t o : ^ ^ ^ j ^ ^ ^ 

(Fa in (he wnma you wsre convidaj!) ~ County Prosecutor 

Mail the original of this lettef 
and all the pleadings listed 
above to the Supreme Court 
Coun Clerk. 

Mail 1 copy of letter and 
pleadings to the prosecutor 
in the county where you 
were convicted. 

Keep 1 copy of letter and 
pleadings for your file. 
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