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STATEMENT OF HJURVSDICTION '

W has been hWedd Hhat the Court hos broad disaretion ig

\ WE omicds wnae Hoprowitrv
dx.-'re,rm\mn% whether 40 appo ;

Ray, @¥2 F 24 1237 (gen Cera, 1982)

Mr. MtKay seeks 4o vay, o bl position , presents feqai

arquments n Sepport of it ) iny 65*‘8&1’?— Wily the faus in the

complaint, and advise the Court on the Pblic interests o4 E TN

Millee - wohi Cou v

¢ role of AMityy Lirnae
B¥ asSi3ting in a cuge of genual poblic interest

A 5SS o4,

'+ Supple Mg the
o n o cuge mc@u.mu PYblic inberest | su

pplemuwin% +Hhe

"9 the Courts arkenting T low thay
Mu'shi- otherwise eSlape consideration,

efforty of Counsel, and draw;

Amicus Curipe brief may g,

Liied ONY on moten Svmacl,by
the Couct and mus+ conform 4 Subroles (AYand (B

Y, McR 7, 300,
and MCR 7,309 vThe brie £

of an AMICUS Curione IS b obefijeg Within
21 days at ter the brief o the APpetlee . My,

Mc KO-Y Prays the




STATEMENT OF QUESTIONS

PRESENTED |

L. WHETHER THE DEFENDANT WAS ACCURATELY ADVISED
OF THE DIRECT CONSEQUENCES OF HIS GUILTY PLEA , INLLUDING
LIFETIME ELECTRONIC MONITORING -

The Court answered ,“Ns . ”

Mr. MtKay answeus, “No. ”
ITT. WHETHER THE DEFENDANT HAS DEMONSTRATED A(TUK)
PREJUDICE PURSUANT TO,M(R (.508 (0)(3)(%) ?

The Coort answered (*y, o, "

My, M‘-Kay onswars, Yes. !

IIT. WHETHER THE DEFENDANT MUST DEMONSTRATE THAT e

WOULD NOT HAVE PLEADED GQUILTY {F HE HAD KNOWN ABOUT ThE
LIFETIME ELECTRONIL MONITORING REQUIREMENT 7

The Court answered, “ Na. *

Me. MCKay answers , “Ne . "




STATEMENT ofF FACTS:

Defendant David Roark Was convitted pusvant 4o o

guilty plea & MCL 750, 520 b¢ij{bYrand M(L T50.145¢, The
trial covrt sentenced defendant po W o 25 years for the ¢SC-T
convichon and 0o 20 years imprisonmant for the child soquaity
abusive achivity corviction., TThe defendant argued that he was
entitled o Withdraw his Plea because the brial court éailed o
advise him of mandatory liferime eteckronic monu‘nl“;n%)whl‘uh rend-
¢red his plea involenfary, On October 20, 2015, the Court of A ppeals
agreed , and granted the defendant relicf.

The prosecution appeated ,6nd on April |, 2010 the
application For jeave Yo appeal was considered . The Supreme Court
ovdered the porties Yo Fite briefs addressing ;1) Whather the defendant
Wos accurately adviszd of the direct consequences of Wis plea a;nuUd.incs
litetime elecrronic moni\-or&m;\, 2) wihether the defandont has Ademon-
straved acruai prc.)udiu,,pufsuu..ﬂ* Yo McRG'SOSLDX‘&)LB)‘.Md 3)
Whether the defendant MUst demonstrate phat ne wouid et have
pled auilry had he Known awout the Lifetime elec tronic monitonng

requivemMant | My, MeKay 622ks fo file an Amicos Couriae brief,



ARGUMENT T

THE DEFENDANT WAS NOT ACCURATELY ADVISED
OF THE DIRELCT CONSEQUENCES OF HIS PLEA, AS THE

COURT FAILED TO MENTION THE LIFETIME ELECTRONIC

MONITORING REQUIREMENT .

Standard ofF Review: A claim of constitotional ereor ig
reviewed de novo, People v MtPherson, 263 mich app 124 (2004 ).

Veluntariness of a plea 18 revicwed de nove, People ¥ Hg,‘juJOod .

20% mich app 217 (1443). A court’s decision po pareit prea

withdmwal a¥rer sentending i reviewed for a clear abuse oF

d

Fscrebion resuihingin g miscariaqe of justice, Peoplev Ovaue,

222 mich opp H63,H065 (19 T).

Speuficaity the unders \-wd‘mg »Noluntary ,and aceurate compo-
nents o€ MCR G302 ofe rooved in the requirements of (cnstkirotional due

process, us Const. Amend. XIV 3 People v Cole ,ua1 micw 325 5 g17 ww

24 M%7 (2012) ; Brady v Unived States , 341 us T2, 748 - q0 St 1463 |

25 L€d 2d 747 (1q10).

tt ig rherefore established vhat the defendant mast be advised of
the senrance that he will be forced 1o Serve as vne resuis of his csui\ty or

ne contest plea , Blakenship v Stake 858 sw 2d 847,905 (Tenn, 1493) .



Furthermore Yhe defendany must beoppriszd of all divecr conge -
quences of the Sg'.\hsor no contesr plea , Braay LA AL FY S By 1198 \n
the case a¥ hand bhe brial court Lalted voadvise jhe defendant of

the moandakory Lifevime eteckronic m:.nlrorin% requirement ;W

constitutes a wiandatory Minimum ,and is apark of the sevitence i -

et L MCR 6,202 | MCL 760,520 ) MCL 150,520 0 (1) pcL 741,

1L¥5 Gy -2y,

ln i¥s failure ko do 5o Fhe trial court failed Yo advise the defen-
dont of the direch (onsequence of his plea, Smith v Doe , 532 U584 97"
123 5 ¢+ UMD (2003), There 13 N0 need fo re-examine legisiative

inkent since it was decided in Cole, dnak mandavory bfetime eiectronic

'S a direct consequence cRa plea ,Cole . supra,ar 337,

Thus , when QPvVerning Criminal Sratures mandare Hhar adefendant

be sentenced Yo Lfekime elecrronmic monikor'\n% sdve process requires the
trial court bo inform e deSendant e.me.rmgplm thot ke arshne uiill o2

subjeck Yo manda¥ory Lbetime etecrronic nnnihr‘.rs Wn order ko FurRil

e 'unde.rs*o.ﬂdiﬂ3’ and ‘vovuntrery ! ceauicements of the Fourteenth

Amendment and of the coult wole, gee MCR 6,302 .

Preservarion of Eveor ! Me. McKay dicects the attenticn cf the court

ko +he preservation of error in defeadant Roarks case,



ARGUMENT T T

THE DEFENDANT HAS DEMONSTRATED ACTUAL PREJUDICE,AS

HiS PLEAN S UNKNOWING AND INVOLUNTARY.

Standard of Review ' A claim oF constivukional error s reviewed de
novo, People ¥ MtPhaerson , 263 micn app 124 (2004) . Nsluntariness of

@ glea 15 reviewsed de oo, Peopley Huswood v 209 mith app 217 L1a43).

A courtd decision to permit plea Withdrawdl after gentending is revie-
wed For a clear alouse of discrebion resulting ina miscarniage ek jostice,

Peopie ¥ Ovalle, 222 mith app U63,4065 C1\441) .

The prosecution would contend tay the defendant Was failed Yo os-

Fablish ackual preyodice and cikes Fo Unvted Skares v TivamrecK 4y us 180,
7€3-784 94 §Ct 2085} GO L EA 24 634 1414} a5 akases fordenying collateral
relief. Howewr under Hhe correcy svandord | the defendant has establisned

ackual preyvdice , MLR 6508 LDI3e).

In Timmreck s the defendant Was onvicked pursuant ¥oa guiity plea ,
of congpiracy Fo distriouke o con\'m“‘-a svesyance , 21 USCS sec §YG . The

defendant subseguently Filed o motion under 28 USCS sec 2255 to vacate

his sentence | .-.on\mdino> that Wis su;nn, plea was FaKen in viclation of Fed,
R, Crim. P, ji,as the ourt failed b inform him cbsut the three year minim -
um mandatory special parcte rerm that 24 VSCsec 841 L)1 )CA) requived o be

added to any other sentence m cted out For the c_harcjz R



The court held that white 6 violation of RuleM had occored ,it did not

justify coltareral retiek under 29 UscS sec 22535 because defendant had vor
3
subfered any prejudice insomoch as hehad recieved dsentence wath:

10 fhe Maximum degcribed Yo him at Fhe Hime Fhe gty plea was

accepted . The court limited ii's'\na\d‘mos to formal’ vislaticns of Rule

U and emphosized that the formal viclation had not preguaiced the pe-

titioners due process ri%’n’ts. The courr Furinmer esrablithed that the

2rror was Niether ¢onstitorional nor Jurisdictional s nor resulted in

& Complete misgurr‘;a.ae of juskice "or in & procecding “inconsistent

With the rvdimentary demands of Yair procedure . " 14 g4 T8Y.

More IMPOrtantly | the court noved Mat Timmreck did not oraue

War e was vnawere of yhe SPecial porole term. 14 at 78y , And unliKe
the defendant in Roark yTimmrek 4,

4 not inYolye o defendant who
Pled gullky

" ex (.hcmse Yora SPecific sentence 0¥ wWho reciened o

searence \onau or SubSi'Mtiul\T dvfferent than \::Msduﬂc_d for.

In the instance yWhere a defendant pieads guiity pursvant to & piea

bargain , whyn is accepred by ¥he drint LOrt, and the sentence imposed

eXteeds the sentence promised ) +he defendantl dve process Tights are

violated . United States ex vei BaKer v Finkbeiner, 551 F 2d 480 (7th

Ciri,1a11).

A\Hnouah the BaKer case was decided pPrioT +o Timmreek, the



Seventn (rcoir tater reconcited bhe bulo cases in United States ex
rel Whillioms v Morris y033F24 71 €1 (e, ,1980) vacated Stb nom
8s Mook, Lane v wWikiams, 455 US 6245102 SC4 1327} 71 LEd 24 509

ClA32)» The Williams covrt stated !

Werhinkit plain . .. vhat the holding in BaKer g in noway wnwn -
sistent with that of Timmreck ,unthike Timmreek, Baxer jnyoived not
mMerely o tethni cal violation of proper procedote bt a compiese fait-

ureto inform the defendany ax any fime that We would (infack b in
the custody of the srate For o pericd of phree 4o foor yeors (in-

Cluding poarcle ) father fnon 4he one Yo ko years e nad been
Promistd . Moreover uni ke TinMrelk whose cymoined prson
and Parole terms were wirhin e Mmaximom genalry e nad

Ween warned Ne ¢ovld recieve angd whonad never veen Pro -
mised L33 Fhon the maximom , Baker was prejadiced in

Ak he recieved o sentence m\\’\nas for twic yenrs of custody

Con povole) more fhan e hod barnained for ., in shork, Yhe
rwo cases afe NGL oMY not on ol Fours ‘oS Fhe Stake ack-
nowled 25, Uk UJVTO\\Y Aitfereny . We tnerefore Find no
conse to fe-examine thededsion in Baker v wWillams (33
24 at 15. Thos Timmreck does ned overrvie iBakerand ivs
progeny: Aecord Uniked Stakes ¥vWalsh, 933 F 24 31 (6™ Cir o,

1484 )-

itis impcrrant for the cooct to u!e?osh the disl—i-nguishinﬁ fackors

in the cose ar hond o.sa‘mst cas2s (ke Timmreck ,wmch include i) fhe de-
fendant was vnuasare ot fhe mandatory whekime mon;l'ora‘.nas requirement,
2)4ne defendant pled in cxchange for a specific sentence , 3 Ythe defen -
dant recieved o senrence tonqee than boxaolnc.d For + L fetim & eleckronc
MONWDIiAG ) U ) vine crfor atleged is infacky constirukional as ikaffends Four-
Yeenrn amendment dut Process , 5 ) the issve 15 tncensistent with the rudi-

mentary demands of fair proceduve ,and & ) predominant to any Yocror pve-

Jvdice is preseny, Peopie vJackson, 203 mich app L0T.614 (1aqd), MLR
0(.50% COM BV LI




in coses sech as Baker , and RoarK , wnert e debendant seeiks fo
¢Mll¢.n3¢. hisaui ity oF no Confest plea on cotlateral attack ,and the court
Faired +o advise the defundant of the dired consequence’ of the pied,
Whith i & manddtory Lhferime tiectronic monirorin% sentenc |, Hayg
uiOla+in¢5 the defendants dve process ria hts foan “uinole.rsmndinf)’J
and “voluntary “plea , ackual prejudice is present, Peoplev Jackson s
203 " app GOT, M (1a94) Brady .SSPra . This (s 5o becavss W can-
"ot be said that a defendant wWos aware of vhe trvical informatian nec-
€350sY fo assess vhe \oarsa'm being considered ; wnd the defend ant
'S eMtitied o ples withdrawal ) Peaple v Cole A1 mick 325 » 333 | 911

NW 24 437 (2012) " Peopie v Brown , Y42 mich G944 | 322 Nw 24 20§
(roiy.

Presarvarion of Evvor® My, MEKay direets the attention ef the court

to the Preservation of ecrov in defepdant Roarks <ase2 .

ARGUMENT ITT

THE DECENDANT MUST NOT PEMONSTRATE THAT HE WOULD

NOT HAVE PLEADED GUILTY 1F HE HAD KNOWN ABOUT THE
LIFETAME ELECTRONIC MONITORING REQUIREMENT.

Standard of Review ' A Claim of constitvhional error is revicwed de
NoNOo , People t MEPnerson, 263 Mich apP 124 (2004) - Yaluntariness ofa
.piea is reviewed de novo, Peoprey Hayweod, 204 mich app 217(iq945) . A

courts decision to permit plea uhthdrawal af ter Scnfenc,imj is review-




td $or o clear abuse of Aisuretion resviting in amisc.a.rria.csc of Justice ,

People v Ovalie, 222 mich app 463,465 L1497),

Yome wouid 05que that Witliams ¥ Smith, SAUF24 164 (A 7,

14974} is a bases Yor denying reliet bo defendanti suin as Reark | i woold

arque that their position is misplaced .

In Wis appeal to the state coorts, Wiiams contended that

hic avicrien was invatid sinct Juskice Marihatl had failed 4o aduise him
*F fhe Consequences of hisplea: He alsoargued that the courts representas
Hon as 4o the Moy imum sentence constiteied a promse that shouid be
enforced by o rumand For resantening O HNOUT APPLCation of the persis -
Fent offender skature. The court rejccked lootin oraueents noting rhat
wWhilinm’s attorney veayed the information concerning the possivie appli-
carion of the parsistent offender statvte o Witliam's in @ letver daved
Avqust 10,1473 , ound 4nat wiiliams hWad made ne effory yo wWhithdrow

his pled eyven when informed of ¥he pPossible agplicarion of the per -
14 v e

fisteny gffender statutre . \r conloded ‘

¥ was “ciear vt when the defend ant appeared €or sentencng '
Vie was nat relyingon the representation made by the court when
WS Plea was YaKen as fo the maximom Sentence that couid be

impose.d by the court * P&"Fle vuhidiams. W7 A.D, 1d 429 , 360
N:Yas. 24 13,714 (14158),

The court further held

The test for the vah dity of a state wurr quitty plea is whether

the defendant was aware of actual seatencing poss.bititics ,and if
not , pihtiner acesrate informaticn wodld Wavt made any dif§erence
in WS deiSicn Yoentr o pred , Wiliams (4.




However , vhis is ot the exCwsive dest For the valdivy of a srave court

Juiky piea, The state c-FMiohisatl has previcesiy applied the Festin

Machibroda v Jnjied States, 368 Us 487.493 (156 2) , which heid ),

“ The test is whether the plea represants a yolontary and in tetiigent
choice amos19 Fht alterndtive COUrses of achon open to +he defeadant ™

ld. hnd iF it does not fhen the deFendant must o2 aowed plea With-

Arawol, see People ¥ Jaworski, 387 mich 21 1A N 2d 568 LIAT2)

Cho\din% “A delendant wno enters a Suili’y pica simulvanecusly wawes
Several cons+irvtional risms,]nclud-‘m) Mig priv‘ugsa qaa;ﬂ st compulsory

s b incnimiantian, his ris\..t Yo fried by J""Y sand his ri%m- %o conbront i
ACLISLTS | For Fhig waiver fobe Vahd ungder the Pue Process (lawse,

it must vean ntelligont relinguishment or ploandonment o o Kncasn
night o pr\uitc%q,. Consquaintly o defendont's 5ui“ﬂy plea is ndt

tquatty volunwrary and K"“‘“""“C} i has been chtawmed w violaren
o} Due Process and it s fherefoce void, u)

F v khomore . Hhe o..\’aﬂ'“m" nat the dekendant counnoY aﬂ'o.cf“ii:*::n .
diky oF hig plea uniess e demonsirares Hnak he would nov o c.{:‘\ e
plea vntess ne demonstrares TAar he woutd not have gavered the p

been Awore of the AIreck CONSIQUINCE of nis plea,is o novl mecvt . in
United STRES 2y red Bakir ¥ Finkbeiner s 5531 F2d (99 (1t Cir. 1277 ) oin cireum -

stances identical to Roark the covrt rejected this yery drqument. The court

found that the correct +est is whether thesentence actually imposed is differeat

from the senterke which the prosecuior ond the drial court promisad »1d at 133,

1F50, the plea mast nok stand .

The defendant in 4he case gt hand wos nov asare of the liferime momitor-

ng requirement , hence his plea is UnKnowing and invchuntory 5 untike the defendant



in yhiiliams who was wormed by s a¥korney of the possble Consequances
ob his plea , and the corrett test to bt applied is vt of Machibroda . This

represemts the most consiskent onalysis with Due Pracass ,

To do otherwisz ; wonid not only bz a vidlakrion & Pue Process,

bot aiso of he relevant court rules and pould require tha court fo re-examine

aii of the retevant laws, See MCR 6.302 ) 0S Canst. kmend XIV ;Canst. 1963,

arts | sec. 17, People v Pluma , 284 mitn app 645,647 [ 773 nw 24 7063

(2009) | North Carclina v Aiford ,400 US 25 » 3
2 U970).

yNsCH160;27 16d 2d

Preservation of Error Mr. Mt\(g,v divects the courts attention fo

the preservation of ervor in deSendang Rowrks casz-



(V. RELIEF REQUESTED.

For ¥he Fore.gofn% reasons Me. MCay prays the court

Wik oS Sirm the deaision of the Coury of kppeals dared dckober,

10,2015, a8 vhere is no abuse ok disuetion in granting relic .



