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Gtatoment of.Basis of Jurisdiction

This Honorable Michigen Supreme Court has Jurisdiction over this
Case on Appesal pursuant to MCR 7.301 (R)(2) and this Amicus Curise Arief

pursuant ¢to MCR 7.306 (C).
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STATEMENT.GF . QUESTIONS . INVOLVED

Upon this Honoraeble Court GRANTING U'EAVYE T0 APPEAL in this Casse

and tha Court

ranting Petitioners t ¥

, this Court asked to grief the following Quastions:

ISSUE NO. (1):

IGSUE NO . {(2):

ISSUE NO, (3):

JISSUE NO. (&):

ISSUE NO. (5):

ISSUE NO. (6):

uhethar the Test sat-forth in.Cress , for determining wvhether a Defendant
is sntitlad to e New Trial, based on Newly Discovered Evidence (applies)
in datarmining whsther s Second or Subsequent Motien for Ralief from
Judgmant 1s based on a claim of New Evideoncs that was not discoverad
bwefore the First such Motion under MCR 6.502 (G)92) 7

Whether the Defendant is entltled to a Naw Trial premised on the Prosacut-
ors Vinlation of the rules set-forth in Brady VS Maryland ?

By what standards Michlgen Courts consider e Dafendants assertion that the
avidence demonstratas s significant poseibility of *Ackusl Innocence' in
the context of a Motion brought pursuent o MCR 6.502 (G)(2) end whathar
pafandant in this Case qualifies under that stendard ?

thethar Michigan Court Rules , MCR £500 at. sag (or) snother provislon
provides a basls for rRelief , whare e Defendant demonstrates a signif-
ficent possibility of Actual Innocence ?

whather MCR 6.502 (G) does Ber Relief, there 1s an Independent basls on
which a Dafendant who demonstrates a ‘aignificant possibility of Actual

Innocence 7

whathar Defendent Swain is entitled to a New Triel pursuant to
MCL 7701 ?

(iv)



STATEMENT _OF .FACTS .

patitioners Kelvin Dayid Maffit and Fdward Williem Taylor rely on

pefendent -Appallants Statement of facts for purposes of this Appesl

cited in Her Applicetion/and Brief on Appenl.

{v)



ISSUE He, (1): wWheather tha teast set-forth in CRESS » for detarmining
vhether o Defendant is sntitled to a Now Triol, based
on Nauly Discovered Evidence (appliss) in datermining
whather s Sscaond or Subaequsnt Motion for Relief frono
Judgment 1s based on a cloim of New Evideonce thet was
not discoversd befors the First auch Mation under
MCR 6.502 (G){2) ?

LEGAL . ARGUEMENT :

The ansuer to this question is Yas ss thay both work in connsc-

tion with the other for the followuing reasans.

Az an initiocl inquira, tho Trial Court must (first) sas thet the

pefendant has met his/her burden under KHCR 6,502 (B)(2) of to wit:

(1Y: Newly Discovarad Evidenca, (or)

{2): Retrosctive change in the Law.

If this burden has besn mast by the Dafendant for either two of

thesg excaptiona, then the matter proceads to the CRESS.Test sst-forth

in Pmople Vs Cress , 468 Mich at 692 ; 6654 N.W. 2d 174 (2003); that to

wit:

(3): The avidencs itself, not mery its meotorlality, was
Newly Discoverad.

{(4): The Newly Discaovered Evidence i3 not cummuletive to
any prior Trial Tostimony ,

(5): Defendant could not using ressonable diligence hava
discovared and produced the avidence at Trial, and

(6): The Nau Evidence makes e differont rosult probable
on Ratrial.
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In this Csse et Bor, Defendent-Appellont Swaln sought to bring

in 'Neuwly Diescovared Evidanca', the (first sxception under HCR 6.502

(8Y(2)), of the Testimony from the Trial Courte' Evidsntiary. Heering

of one_Dannls_Book.

The People arguad on Appeal before the Michigan Court of Appsals
that beceause Defendant-Appellant (knew) as wall as Her Trial Counsal

(Edwin Hettinger) of Dennisa fooks ' presence in the Tralloer during por-

tion of ths relevent period, thet they knew that Dennis HAopk would be

auars ¢that abuse had not cccurrad in his presence in tha Home during
part of the relevent time. That thersfara, Deannia Books testimony is

not Newly Discovered Fvidsnce.

Thias Yriter would suggest that the Peoplas' Eauigg@ﬂlb,cau,a thot

pafendant-Appallant and har Attornsy knsw of Dannis _ Books' presence in

tha Trailar during the releavent time in question, that his Testimeny is

not Newly Discovered. Houaver, nelthsr Defendont-Appsllont nor Trial

Counsal (knew) what Dannis Book (knew), (Seen) 1in connection uith this

Case as he was 0 (hoatils Witness) as the Michigen Court of Appsals so

notiblly pointed out. Tharsfprs, this Writsr would suggest to this

Honarable Court thet Dennis.Books' Newly Discovered Fvidence Exculpetory

in naturs did not come about untll tha Calhoun County Clrcult Court
Ordersd a Evidenctiary Hearing pursuont to MCR 6.508 (E) , and Dannias

Aook tostified to the same.

Further, this writer on this samo point would point out that this
sama typs of arguement wcs put bofora ths Calhoun County Clircult Court

back in (1977) in tho Coss of People Us Terry. Burton, 74 Mich App 215;

253 N.W. 24 710 {1977).

-2 .




In Burton . Supro the Cese on Appeal wos about whether the Triasl

Court arrored when it refuead to Grant Burtoné'ﬁntlon for o New Trial

based on Hauly.Discovared Fvidenca. 0On pogs no. 223 of the Coart of

Appaals Opinion, thay held that:

' Tha.Evidenco.is also. Newuly.Discoverad. Tha Trisl Court

held that ths Evidence uss not Newly Discovaraed since
tha.Witnesses , particulerly. Defondents.Sisters, haod

possgosed thelr knouledge since the dote 21 the offongm.

Houaver, ovideonce 1s newly discoverad 1f it can be shoun
te have baen unknoun to tho Dafendant or his/her Counsel
gt thoe time of Trial.

The fact that the witnesssas obteinad their knouledge
prior to Trisl [ is.not.e.dacisive. factor]. In a prectical

sance to hold otherwise, would render futile virtuaslly all
futurs claime of Newly Discovered Evidance '. i.d.

In this Cese at Ber, an Evidentiary Hereing wes held, and

Book had tastified that he would have testified favorably ¢o Defendant-

Appellont that 'no sexual.abuse anccurred in his presenca-durlqg;ths.ral-

avant. times.in. question’'.

In light of this Newyly Discoyverad Fvidaenca testimany of Dennis.Book

pt the Evidentiary HMesering, this Court should cone to the conclusion

that Books'.Testimony is 'Nowly Discoversd' within the msaning of HCR

6.502 (G)(2) after Trinl. Further, this Court should conclude that the

fact Dannis Rook ohtsined hls knowledge prior to Trisl , 1s not.s docisivae

factor as the Paople of tha Statas of Hichigan sre srguing bafore this
Court and wham tha Court of Appeals agread with in this Case. The Burton
panel ruled in Defendant-Appellants favor as putiined sbove. This Court

ahould come to thet same canclusion.

.




Further, this Henorable Court ahpuld concluds es wall that juet

because Defendent-Appellant end Her Trial Attornsy ‘knaw.of .Dannis

pooks ' [graaental in the Homa during the relevent time in quastion ,

[does not mean] 'thay-kneu.uhht-oannls.Bouk.rlghtfully-testifiad-to

at.the Evidantiory. Hoaring'. Once that Evidentiary Hsaring was held and

tha Triel Court of Calhoun County heard the same, that.he . would.have

testified favorably to Defendant-Appellant that 'No.Saxusl .Abuse occurrad

in_his praaanca.during.tha_ralevent.tiaa in_qussation', thats ' uwhen 1t

became Newly Discovarad. Evidence pursuant to MCR 6.502 (6)(2).

Thus, the Peopls of the State of niehigan have no arguement then.

This is hecsuss the!-knew,natectlvg Picketts end the Cslhoun County

Proamcuting Attornay becauss of the conversation Datgetive pickatt had

with Dennise ﬂﬁﬁgf“durlng petective Pickett's Investigotion on what He---

pennis Book knaw ; not Dafendant-Appollent and Her Attoeney, bsceuse it

was rulad that it was hearsay evidence, although it was & Police Report

thot Detective Pickatt was the author of. Theso focte uwere not dieclosed
ta Dafandant-Appesllent or Her Attorney.

Tharefors, this Honotable Court rightfully held in Paople Vs Rubp,

491 Mich st 281-282 (2012) [ Quoting: Burton Suprs sald:

* [E]lvidance 18 Newly Discaovered (if) it can
be shown to have been unkown to the pefondant
or his/har Attarney at the Tima of Trial'’.

Indesd , this Honorable Court hald that:

"{0lne does not discover avidenco sfter Trial
that one was awere of prior to Triol. This is

the only precticele reasonashle undarstending
of kneuwly discovered svidencae'

-0h -



Thus, this Honorebla Court 'should conclude' that Defandant-

Appesllant and Har Trisl Counssel 'did not know' of the knouledge that

pannis Book would tastify to, that ' No.Sexuasl.Abuse occurred.in_hie

prosenca .during.the relevent time.in. question' ot the Trial of this

Exculpoatory Evidenca; but Detsctive Pickatt and the Calhoun County

Prasecuting Attaorney 'did._know'.; as will be argued in Issue No. (2)

Infre in this Brief.

In the seme faslion, this Honorahle Court should conclude thet
paefendant -Appellant Swaln had therefora met Her burdon under tha CRESS

TEST that runs - in concert with MCR 6.502 (G)(2) of to wit:

{11: The Evidence 1tself of Dannis Hook, not merly its'
meterielity, wes Newly Discovered at the time oﬂ;: ’
the Triel Court conducting sn Evidantliary Heering,

{2]: This Neuly Discovered Testimony Evidenca of Dannis
fAgok wes not cummuletive to any prior Trial Testimony,

{3]: Defendant-Appsllant could not using reesonable diligencs,
could not heve produced this Witness ot Trisl bscausa
she did not know whet he know,

[4}: The New Evidence of Dannis Book mokes a different result
probeble an retrisl, wvhare thia Case turns on a gredibility
contpat bestusen Ronnie Swupin end Dafandeant-Appellant. Where
Dennis Fooks' testimony Exculpatory in nature will produce
s different result on retrial attacking Ronnie Swasins' credibility.

Concluaion

For the foregoing reasons outlined in this Issua No. (1), this

Hanorable Court ‘should.conclude' that Dafendant-Appellant Swaln did

produce Newly.Discovered Exculpatory. Evidence of Dennis Book ‘aftar Trial’®

st the Calhoun County Circult Courts conducting of an Evidentiary

Hearing pursuent to MCR 6.502 (G)(2). Furthag, this Honaorsble Court

'should also concluda' that Defandant-Appsllant Swain olaso mat Har

-5 -



burdon of proof ss outlined sbove harein, undar the CRESS TEST, that

entitles Her to & Naw Triesl, as tha Trial Court had eo rightfully Ordered.

Iharefora, ss to this Tssua, this Court should conclude that ths Michigan

Court of Appeals erred es o mottar of L'aw and that this Honorable Court
REVERSE the Court of Appeels decision es to this Issue No. (1) and that

¢his Court REMAND this Case back to the Calhoun County Circult Court for

a New Trisl.

SSUE .ND..(2): Wthethar the Defendant is entitlad to & New
Trial premisad on the Prosecotoers Violation
of the Rules saet-forth in Brady Vs Marylend ?

LEGAL . ARGUEMENT :

The Answer to thls Question 1s Yes 1|

The Court of Appesls srred in Reveraing the Trial Courts' Gront-
ing of 8 Neuv Trisl to Defandont-Appsllant in this Cese, vhere the Court

of Appeals Dacision held:

" Given dofondants firatheand knowledge of Books presence
in the Treilor, she had ovoileble to hsr sll the sssential
facts parmitting her to toke.advontogs of eny 'sxculpatory
Information.Book .could._hoave.provided', Defendants fallure
to avall herself of Books.Evidaence by not celling him 03 e
witnass at tricl, despite ths fact that sha_knew_he_had_not
witneased. ony abuse , [does.not.astablish.tha._ existencs.of.o
grady . Violation 1.

-6 -



HOWEVER, the Court of Appeals did rightfully 'HOTE' thet

Dannis . Book had a convsrestion with Datsctive Pickett over the Telephone

and then and thare Dective Pickatt 'KNEW of Dannis .Books.Exculpatory

Evidence' that uves material to Defandent-Appecllants Defenss because

it went to 'GUILYT' eor 'Innocaence' Brady Vs Meryland, 373 U.S5. B3

(0

: MCR 6.201 (B)~.- Mandatory Disclosure’ ; MCU767.94a ; MSA 2B.1023

Datesctive Pickett wes put on Notice of this Res Guestae Eys Witnese that

Dennis Book had firet hend knouwledgse that 'No Crime of Criminal.Sexunl

Cenduct-tonk.placu.in.hisqprsaanca.during.tha.ralavant.tlaa period.in

question’'.
Iharafara, at the time the Prosscution files their Felony Infor-

mation, the Prosecutor is also statutorelly. required to attach a list of

all Ras.Guestae.titnesses known ta the Prosecutlion (or) Lew Enforcement

s MCL 767.40 (a)(1). Seas Alsao : HCL 767.40 (e)(5), [ The Prosecutors

Statutory Duty to ressonebly asesist the Dafendant &g_lucatlng and

ssrving process . on the .witnass ]. It ia the Prosscutors Duty to produce

Dannis Book &8s @ Res Guestae Eye Witness.

The Res Guesstas Witness rule sncompassas not only 'sye witnessaen'

but sleo any witness whose Testimony may ald tha making of a falr

presentation of the Ras Bueotaes of the Crime Charged asnd may ba necess-
ary to protsct.the. accused, [e.g. Defendant-Appellant. Swain] from being

the Victim of a False Accusation. See: People VS Kayne, 268 Mich at 195
(1934) ; People Vs Herrison, 4% Hich App 578 (1973).

Bacause Dennis . Book is a Res Guestas Eye Witness, whon the Prosecu-

tinn was roquired by.lswu to produca at Triel; MCL 767.40 (a)(S) ; Paople

Vs White, 401 Mich 4B2 ; 257 H.W. 2d 912 (1977).

(ﬂ :FOR 6.20% (8) providss that Prosecutors MUST supply Dafardinta with: 'y Exculpatory Evidence
Infarmation kaun to hm ar har'; y U himbarly, 364 Mich 62 {(1970) v Teylar,
1ssvma|ap:wa(1§n)ansapum ‘ﬁiﬁﬁg’ mwtxuny|&nmxut£%£%%ghi§%‘“ .
109 Mich App at 485 (1381).

-9-




This is bacause the Prosscutlion rely so heavily on Police and
other taw Enforcement Authoritiss, (e.p. Detective Pickett), thet the

obligetion impossed under Brady Vs Maryland , would largely be ineff-

sctive if those othar members of the Prosacution Team, [e.g. Datective

pickatt], had no responsibility to inform the Caihoun County Prosscutor

pbout this 'Ras Guestee Eys Witness' [ Dennis Bask ] and his Exculpatory

Evidence that "undermines tha States theroy.

As a practicls matter then, BRADYS® ultimate concern for ensuring

that this Defandant-Appellant Swain recelves a 'fundsmentally. Falr Triel'

s U.5. VS Bagla!. 473 U.S. st 675-676 ; 105 §. C¢t. 3375 ; 87 ¢ Ed 2d
58 (1988) ; explaining thet, the purpose of the BRADY_.RULE is to ensure

thet a Miscorriage of Justice does nat occur, demands that BRADYS

protection also extands to actionas of 1'pu Enforement, [ e.9. Datsctive

pickett 1 : U.S5. VS McKinley, 519 F 3d 806 et B14 (Bth Cir, 2008) .

Defendant -appellant Swein therefore was pgnisd Dua Process of gau

in Violation of the United Statoe Constitution Amendment (xIv) and
Michigan Constitution(1963) Art 1 sec. (17), by the Calhoun County

Prosacutors fallure %0 produce , by Law, Res Guestse Eye Witnese _Dannis

Book to tha Trial tp praesent his 'Exculpatory Evidence' that ha seen no

Saxuel Abuse ageinst Ronnie Swain during tha relevent. tinea.in_question'

pertaining to this cess that was ({laterisl , Schlodwultz vs U.5., 169

F3d 1003 ( 4th Cir, 1999).

The Remedy for this BRADY VIOUATION ie a 'NEU.TRIAL' ; SEE:

U.S. VS Presser, B4LL F 2d at 1286 (6th Cir, 1988).



conNcluSIOoN

For tha foregolng rsasons outlined above as to this Jgsue No. (2)
, this Honorable Court 'should.conclude' that Dafandant-Appellant Swain

1s Entitled to a Ngw Trial premised on the Calhoun County Prosecutors'

Violatlion of the rules set-forth in Brady Vs Merylend for falling to

produce Dannis_Book at Triel who is & Res Gusstae Eye Witness wuho had

Exculpotory Evidence of Defendant-Appellants Actuml Innocence.

ISSUE ND. (3): By whet standards Michigan Courts consider & Defendents
assertion that the Evidence demonstrates a significent
possibility of ‘'Actual.lnnocence' in the context of a

Motion brought pursuant to MCR 6.502 (G)(2) end whaether
Pefandant in this Case guolifies under that stenderd ?

UBGAL . ARGUEMENT :

At the present time of filing of this Brief, Michigan (only) has

(2)- Stoderds to sesk Ralief with a Cleim of Actuwal Innocence to wit:

[1]: HMCR 6.500 et seq es outlines in Issue No. (1) and,

[2): mnct 770.1 Petition to the Trial Court.

Upon a Defendant shouwing Newly Discovered Evidence of !Actual

Innocence!. as Defendant-Appellant Swain has in Issuaes (1),(2) Supra

she can proceed under MCR 6.502 (6){2) in this instant case with a cleim

of 'Newly Discoversd.Evidenca.of. Actusl. Innocence' Rea Guestse Eye titnass

: DNA Evidencs Resclutes , (e.g. MCL 770.16 ) which implemants MCR

-5.




6.500 st . seq. as (ur Michigan tegislature has providad therein. The

Process then proceeds through MCR 6.500 et. seq. Subchaptatr to the
gntitlment to Reliaf, where the Trisl Court than in his/her Discretion

cen 'weiver' the 'Causs Prong' of MCR 6.508 (p)(3)(a), 1f ths Court

dotarmines the Dafandant ise 'pctually.Innocent of the €rime Charged*

s 1.d.

Furthsr, there is a Standard aet-forth under MCL 770.1, NEW. TRIAL
REASONS FOR .GRANTING:

' The Judge of s Court in which the Trial of en
nffense 1o held may Grant a Neu Trial to the Defendent
, 'any.cause' for which by law 8 New Iriel may be
Granted or when it appears to the Court that Justice
hss not been dane, and on the terms or conditlions as
the Court so directs '.

CONCLUSION

pefendant -Appellaent Swain does _qualify to seek Relief under

MCR 6 .500 et. seq. as well as McL "770.1 as outlinad in Iasua No. {(6)

Infra, whers the Newl placoverad Evidance of nannis Boak is Exculpa-

Newly Discoverad Evidont® —=_ “=——==—

torv in nature that entitles pefendant-Appellant e Nguw Trisl under

gath Standards

-10-



ISSUE NO. (&): Whathar Michigsn Court Rules, MCR 6§.500 et. seq.
(or) snother.provision provides & basis for Relief

, uwhars 8 Defendant demonstrates a significant
possibility of Actual Innocence ?

LUEGAL . ARGUEMENT :

At tha present time of fillng this Brief, MCR 6.502 (6)(2) does
not provide for an 'axcegtion' to Dafendant demonstreting s significant

posaibility of tActuel Innocanca'. This Honorable Court could however

AMEND the Court Rules under MCR 6.502 (G){(2) to Add ' Actual.Innocence

Excagtiun'.

Hawever, at the present time, MCR 6.502 (5)(2) ellowes a Dafendant

to seak Reliesf from Judgment upon a claim of 'Newly. Discoverad Evidence'

which a clalm of Actusl Innocance, would have to centain avidence that

is 'Neuwly Dlacovered Evidance' ellowing & Defendsnt to seek Rellef and

procecd under the Court Rule chapter 6500 et. seq. as outlined in

Issus No. (1) supra.

ISSUE NO. (S): Whether MCR 6.502 (G) does Ber Relief, there is en
Indeapandant basis on which a Defandant who demonstrataes
o significant possibility of Actual Innocence ?

UEGAY . ARGUEMENT :

In Michigen there 1s no net.standerd es to how a Dafendaent can seek

ralief who demonstrates a significent possibility of Actusl.Innocenca in

thae Courts.

~11—



The Michigen Court of Appesls held in their Opinion that in

such a situation, the appropriste avenue would be for Raliaf on

Actual Innocence Brounds [rgata] in an Application for E£xecutive
Clemency , Michigan Constitution (1963) Art { § 14 ; MCU 791.243 .

HOWEVER, this writer would suggest that, that is anly. one.Avenue

that the law providas for in Michigan through the Governex.

That MCR 6.502 (G)(2) providas that e Defendant 'can sesk relief’

from Judgment upon showing Evidence of 'Actual Innocence' , by pro-

ducing 'Newly Discovered Evidence' . aa:,uhat pafondant-Appellant Swaln
did in the Cgihoun County Circult Court aftar Trial, es outlined above

in Tesus No. (1) Supra. This Uriter would therefore argue that MCR

6.502 (6)(2) ' would_not.Bar.Relief’ and that there is 'snothar way as

well to obtain reliaqf as erguad in Yssue No. (&) Infra.

INDEPENDANT BASIS ON WHICH A DEFENDANT
WHO .DEMONSTRATES .A SIGNIFICANT .POSSIBIUITY. OF .ACTUAL . INNOCENCE

This writer would like to take thls opportunity to show the Court

an Indapandant-basis.on-which-a,Dafandant.uhu.demunstratea.avqigniflcant

Possibility of Actusl.Innovcence can obtain.Relief under MCR 6.502.(G){2)

and MCR 6500 et. seq.

The Crime / Criminal QOffonse upon which Petitioner Kelvin David

Moffit under panding Doc. Na. [ 151044 ; Patitioner Eduard Willism Taylor

under panding Doc. No. [ 151089] and pefendant-Appellant Uarinde Iracne

Swain panding Appesl ip.this.cese.at Bar in Dac. No. [.150994] satand

Imprissned under a Unconstitutional Panal Statuts MCL 750.520 et. seq.

This therefore is independant basis on wvhich s Defendant who demonstrates

a slgnificant possibility of Actual Innocence, upon which this Court 1ia

-12-



obligatad to address and deglare ; where MCR 7.302 (B8)Y(1) the Issue

1nvulva8.a-substantial_quaation.aa.ta.thamvalidity-of.a.Uegislative.Act .

and further, the issue involves ﬂegal-Prlnclplas.of maflor significance

to this States. Jurisprudance, MCR 7.302 (B)(3).

LEGAL. ARGUEMENT ;

In (1908) , We thes People of the State of Michigan RATIFIED Our

(1508) Constitution. In Art (S) § (4O, We gave the Power to the Michigan

lagislature to provide by Usw.for!REVISION OF THE LAWS'.

In (1931), Public Act (3283, the Michigsn Legisleture did pravide

by Uaw the 'MICHIGAN PENAL.CODE' with {568) enumarated 0ffenses. The

Jitle of that Act holds:

' AN ACT to Revise, Consolidate, Codify and add to.Statutas

ralating .to Crimes, daefine.Crimes and prascribe.the.panalties
tharafor ... and Rapeal .certsin_fcts and Parts of Acts
inconsistant with or controvening any provisions af this Act °'.

art (5) § (&0 of the (1908) Constitution allowed this Public Act
(328) of (1931) to exlist, providing for 'REVISION OF THE. LAWS' , the
Michigan Penal Code.

In (1963). He The People of the State of Michigan RATIFIED.A.NEW
CONSTITUTION. In the (1963) Praoemble of the Nou Conatitution holde that
f NO PART OF pOld consTITUTION SERVIVES AN ADOPTION OF A NEW CONSTITUTION®
: Ex Parte Palm, 255 Mich __ . ...

T
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1 M n .
ithin the New (|963) lchigan Co stitutinn,ia Art (&) § (36) which

3]
@ The Peopla of the State of Hichigan RATIFIED. THE FOULOWING by taking

]
away the Legislatures Power to 'REVISE' the laws in forece or FAETER !

the Coopilation of that Uaw of the folleouwing:

' NO.GENERAL REVISION .OF .THE .LAWS.SHAUL . BE .MADE.
The tegislasture may provide for Compilation. of

the .lsws.1in force, srrenged without.alterestion

undar appropriate heeds end titles '. 1.d.

Therefaorse, upaon the RATIFICATION.OF .OUR.NEW (1963) MICHIGAN

CONSTITUTION , We The People of the State of #Hichigan ' took.sway.the

Power from Our Michlgan.uegielatura * . holding that they could not

' REVISE ' the Lsws in Forea (or) 'Alter' the Compiletion of those Laus
in Force, [ known as tha Michigan (1970) Michigan Compilad.ﬁausIf during

the t;me-fin gueation in this Caee at bar.

In (1974) (11)- Vears pest the RATIFICATION OF OUR.NEW (1963)

MICHIGAN.CONSTITUTION , Gur Michigan tegislature took .1t upon them selvas

4ithout Comptitutlenel snumerated powars’ to Act off of tha .01d _(1908)

Consgtitution and Title of Public Act (328) of (1931) by 'REVISION' and

'aUTERATION® of the Compiled Uaus of (1970), and in Vielation af

Michigan Constitution (1963) Art (&) § (36) in Public Act (266) of

{1974), ggggaﬂgn Sections B85, 333, 3336, 3339, 3450, 341, 342 and 520
of Public Act (328) of (1931) end 750.520 of the Complled LUawa of (1970)

and REDRAFTED AY REVISION and "ALTERATION' of the Compllad Laws and

put in its place a whole NEU CRIME titled Criminal Sexuael Conduct, 1 .d.

attachad Public Act (266) of (1974) and Senate Journal 1807 of (1974).

-4 =



Ihereforg, this Honorebls Michigen Syprems Court Justicas are
gound under their {ath of 0ffice of Dur Michigan (1963) Conastitution

Art XI ssc (1) of to wit :

Sec. 1.' All Officers, Leglelatures, Executive and [JUDICIAL]
, bafore antering upon the duties of thelr respective

0ffices, shall take.and subscribe.the.follouing Oath

or Affirmation.: I do solemnly swesar (or affirm) that

T .will support the Constitution of the United States

and the.Constitution of thise.State , and that !_ulll
fa&thfullg-dlacharge-tha-dutias-af-the-nffice-of-Justice

of the Michigan Supreme Court according to the best of.my
ability. '

to up hold the Michigan (1963) Constitution Art (&) § (36) and 'DECLARE’

that Public Act (266) of (1974) , belng MCLA 750.520 et. seq. of the

Compiled Uswa of (1970), UNCONSTITUTIONALLY ENACTED past the Michigan

Ueglelatures enumerated Powers in Violation of the Our Michigsn Conat-

itutiaon (1963) Art (&) § (36).

yherefora, Defendant-Appellent Suain ; Petitioners Moffit and

Jaylor, Moves this Court ta up hold their Oaths of 0ffice, Mich. Const.
Art XI sec (1) : and Daclare Public Act (266) of (1974); belng MCLA
750,520 _@t., s@p. Unconstitutional end in Violation of Art (4) §& (36)
of Our Michigan {(1963) Conastitution.

Further, 'Declars' that sach Defandant-Appellaent Suain, Petitioners

Kelvin David Maffit and Eduard Willism Teylor are 'Actually Innocent’

as an Independent besis of ths Crime of Criminel Sexuasl Conduct, because

Dur United States Suprems Court hes held:

-15-



" An Uncanstitutional Statute Law is Vold and is No Law.
An Offense creatad by it is not s Crima. A Conviction

under 1t is not merly erronsous, but Illegal and Void
and cen not be a Legal Couss of Imprisonmant 7. Ex Parta Slebold,
[ 100 u.5. (10 Ot2o) at 376 (1879) }.

CONCLUSION

MCR 6.502 (G)(2) therefore ‘'does not_Rarr.Relief' whara in thils

Instance Defendant-Appellant.Swaln and Patitioners Moffit and.Taylor

all have provided ' NEUEY-DISCDUERED,EUIDENCE ' of a UNCONSTITUTIONAL

Sthtute, MCLUAR 750.520 at. seq. and "CLAIM.OF INNOCENCE. THEREFDRE".

Tharefore, this Honorable Michigsn Suprame Court has held that

a 'Defandant may elweys chellenge whather ths State had .a.right . to bring

%he Prosacution in the firet placa, this including the right tolo»ff"“

challanga as Defondant-Appellant Swaln and Petitioners Moffit and Tavlor
ara horein, as whathar the Statuts MCLA 750.520 at. seq. under which

Hae/ehe is acecused 1la cdastltutgangg or not : People Vs Alvin.Johnsan,

386 Mich at 4LOD and WLLZ (1976).

ISSUE NO. (6): Whether Defandant Suain is entitled
to @ New Trisl pursuant to MCU 770.1 7

Tha Answer to this Qusstion is Yes !11!1

16—



Dur Michigan Legislature provided for under HCUA 770.1 .NEW.TRIAL
» REASONS FOR _GRANTING:

Sec. (1). Tha Judge of a Court in which ths Trial of an 0ffanse

is held, may Grant @ New Trial to the Defendant for any
causa far which by law a New Trial may be Granted ; or

when it appesrs to the Court that Justice has not heen
dorRe on the terme or conditions as the Court diraects.

In Three prior Casas by this Michlgan Supreme Court, this Court

ruled that:

' A Circult Court Judge haa'hiacrgtlonqtu Grant o
Motion for e New Trial “tiithout limitation of tima)
despite the Statute, which directa that such Hotian
shell be made within (30) days after Verdict.'

SEE: Peopls V5 Hurwich, 255 HMich 361 (1932).
People VS5 Burnstaein, 261 HMich 534 (1933).
Paaple VS Parkar, 393 Mich at S54% (1975).

This Honorable Michigen Suprame Court went on to hold that:

' The Statuta merly loposed a time limet on Motions of Right
, that 1t did not [restrict] the Courts "Inhersnt._Powar"”
to entertein Motions flled after that deadline '. 1.d.

-17-



Further, MCR 6.431 (B), substantially modifiss the the Statutory
stendards for Grenting a New Trial set-forth in MCL 770.1 : See People
VS Hampton, 407 Mich 354 at 373 (1979). |

Although the Court Rule MCR 6.431 (B) repeats in stylisticelly
revised languags, tha first standard under MCL 770.1 , the Court Rule

substitutes a New Standerd , (e.g. baceuse the Trial Court beliaves

the verdict has resulted in s Miscarriags of Justice ).
Thus, the Court Rule undar HMCR 6.43F (B) 'did not' as well

take the Trial Courts' ‘'Inherent.Pouwar' lawayl, snd that MCU 770 .1,

the Trial Court has discretion without time l1imits to Grant Defendant-,
h————_——-,
Appellant Swaein & New Trial as the Calhoun County Circuit Court

so Ordarad.

CONCUUSTION

Therafnra'the Court of Appeals srred in its Opinion, bacause

Defandant-Appellant is not 'limated.to.rslief' avallable through

MCR 6500 ot. seq., as outlined abeve. That this Honorable Michigan
Supreme Court should therefore QOvarrule the Court of Appeale Case of

Paople Ve Xincade , 206 Mich App. B2 ; 522 N.U. 2d B8O (1994)., that the

the Michligaen Court of Appaesals quotad in {ts Opnion.

CONCLUSTION AS TO AUl (6) ISSUES

Thareforg, for the forsgoing ressons outlined shove herein '

Petitioners Kelvin Bavid Moffit end Edward.tiillism Teylor respectfully

requests that this Court should conclude and Grant the following

Relief in this Cgae:

-18-



ISSUE NO. (1):

Issus No. (2):

Issua No, (3):

Tague No. {&):

Tasue No. (5):

ISSUE NO. (6):

MCR 6.502 (G)(2) and CRESS.Test apply equally in

concart with one another ss indiceted sbove herain.

Defandant-RAppellant Swain ie sntitled to e New Triel
based on BRADY.VIOUATION as indicated sbove herein.

pefendant -Appallant Swein does quelify to seek Relief
undar both MCR 6.502 (G)(2) , 6500 et. seq. end WCL

770 .1 as indicated above herein, where the Neuwly Discover-
ad Exculpatory Evidence of Dennis Book possesses entitlas

pefendant-Appellant to 8 New Trial under both stadards.

MCR 6.502 (G)(2) , 6500 et. seq. providaes as wall as
Mcl 770.1 a basis for relief, where pafendant-Appallant
demonstrates through Dennis Book a aignificant possibility

of Her Actual Innocencs hsraln.

MCR 6.502 (G)(2) , 6500 et. seq. does not bar relisf in
this cese and there is & Independent Basis ralsed in this
Case that the Stagate upon which pefendant-Appellant

Swain end Patitioners.Moffit.end.Taylor stand Imprisonead
under 1s Unconstitutionsl and damonastretes a significant
possibility of Cleim of Actusl Innocenca indiceted above
herain end support by attached Public Act Evidence and the
Michigen (1963) Conastitution Art (&) § (36).

pafendant-Appellent Swain 1is antitled to & new Trisel
Under MCL 770.1 ; where the Calhoun County Circult Court
undar this Statutas hes 'inherent pouer' to Grant e New
Trial as the trisl Court so rightfully did.
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W p{’lichigan Supreme Court
Ord r W‘ be - Lansing, Michigan
November 25, 2015 Robert P. Young, Jr.,
Chief Justice

Stephen J. Markman

Brian K. Zah
150994(61)(62) Bridget M. McCormack
David F. Viviano
Richard H. Bernstein
PEOPLE OF THE STATE OF MICHIGAN, | Joan L Lassen,
Plaintiff-Appellee,
' SC: 150994
\’% _ COA: 314564

Calhoun CC: 2001-004547-FC

LORINDA IRENE SWAIN,
Defendani-Appeiiant.
/

: On order of the Chief Justice, the joint motion of Kelvin David Moffit and Edward
William Taylor to file a brief amicus curiae on behalf of defendant-appellant is
GRANTED. The amicus brief will be accepted for filing if submitted on or before
December 16, 2015. On further order of the Chief Justice, the separate motion of
Michael Ward for leave to file a brief amicus curiae on behalf of defendant-appellant is
GRANTED. The amicus brief submitted by Michael Ward on November 20, 2015, is

accepted for filing.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

November 25,2015 @#@1‘: G
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\ PUBLIC ACTS 1974—No. 266 /mzs/

appropriation by thes
sectlon shall be concluswe

of public instruction or
h15 authorized representative. A school district not make a new borrow-

tion is in eﬂ'ect

This act is ordere ake immediate effect.
Approved st 12, 1974.

[No. 266.]

AN ACT to amend Act No. 328 of the Public Acts of 193], entitled “An act
to revise, consolidate, codify and add to the statutes relating to crimes; to define
crimes and prescribe the penalties therefor; to provide for the competency of
evidence at the trial of persons accused of crime; to provide immunity from
prosecution for certain witnesses appearing at such trials; and to repeal certain
acts and parts of acts inconsistent with or contravening any of the provisions
of this act,” as amended, being sections 750.1 to 750.568 of the Compiled Laws
of 1970, by adding sections 520a, 520b, 520c, 520d, 520e, 520f, 520g, 520h, 520i
5204, 520k and 5201; and to repeal certain acts and parts of acts.

The People of the State of Michigan enact:

Sections added; penal code.

Section 1. Act No. 328 of the Public Acts of 1931, as amended, being -
sections 750.1 to 750.568 of the Compiled Laws of 1970, is amended by addm
sections 520a, 520b, 520c¢, 520d, 520&, 520f, 520g, 520h, 5201, 5205, 520k and
5201 to read as follows:

750.520a Definitions. [M.S.A. 28.788(1)]
Sec. 520a. As used in sections 520a to 520
(a) “Actor” means a person accused of criminal sexual conduct.

(b) “Intimate parts” includes the primary genital area, groin, inner thigh,
buttock, or breast of a human being. :

(¢) “Mentally defective” means that a person suffers from a mental dis-
ease or defect which renders that person temporarily or permanently incapable
of appraising the nature of his or her conduct.

(d) “Mentally incapacitated” means that a person is rendered temporarily
incapable of appraising or controlling his or her conduct due to the influence
of a narcotic, anesthetic, or other substance administered to that person without
his or her consent, or due to any other act committed upon that person without
his or her consent.

(e) “Physically helpless” means that a person is unconscious, asleep, or for
any other reason is physically unable to communicate unwillingness to an act.

{f) “Personal injury” means bodily injury, dishigurement, mental anguish,
chronic pain, pregnancy, disease, or loss or impairment of a sexual or reproduc-
tive organ.

(g) “Sexual contact™ includes the intentional touching of the victim's or
actor’s intimate parts or the intentional touching of the clothing covering the
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irnmediate area of the victim's or actor’s intirnate parts, if that intentional
touching can reasonably be construed as being for the purpose of sexual arousal
or gratification.

(h) “Sexual penetration” means sexual intercourse, cunnilingus, fellatio,
anal intercourse, or any other intrusion, however slight, of any part of a person’s
body or of any object into the genital or anal openings of another person’s body,
but emission of semen is not required.

(i) “Victim" means the person alleging to have been subjected to criminal
sexual conduct.

750.520b Criminal sexual conduct In the first degree; felony.
[M.S.A. 28.788(2)]

Sec. 520b. (1) A person is guilty of criminal sexual conduct in the first
degree if he or she engages in sexual penetration with another person and if
any of the following circumstances exists:

(a) That other person is under 13 years of age.

(b) The other person is at least 13 but less than 16 years of age and the
actor is a member of the same household as the victim, the actor is related to
the victim by blood or affinity to the fourth degree to the victim, or the actor
is in a position of authority over the victim and used this authority to coerce
the victim to submit. :

(¢) Sexual penetration occurs under circumstances involving the commis-
sion of any other felony. :

(d) The actor is aided or abetted by 1 or more other persons and either of
the following circumstances exists:

(i) The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated or-physically helpless.

(i) The actor uses force or coercion to accomplish the sexual penetration.
Force or coercion includes but is not limited to any of the circumstances listed
in subdivision (f) {i) to (v}.

(e} The actor is armed with a weapon or any article used or fashioned in
a manner to lead the victim to reasonably believe it to be a weapon.

(ff The actor causes personal injury tp the victim and force or coercion is
used to accomplish sexual penetration. Force or coercion includes but is not
limited to any of the following circumstances:

(i) When the actor overcomes the victim through the actual application of
physical force or physical viclence.

(ii) When the actor coerces the victim to submit by threatening to use
force or violence on the victim, and the victim believes that the actor has the
present ability to execute these threats.

{iii) When the actor coerces the victim to submit by threatening to retali-
ate in the future against the victim, or any other person, and the victim believes
that the actor has the ability to execute this threat. As used in this subdivi-
sion, “to retaliate” includes threats of physical punishment, kidnapping, or
extortion.

(iv) When the actor engages in the medical treatment or examination of
the victim in a manner or for purposes which are medically recognized as
unethical or unacceptable.

(v) When the actor, through concealment or by the element of surprise,
is able to overcome the victim.
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{g) The actor causes personal injury to the victim, and the actor knows or
has reason to know that the victim is mentally defective, mentally incapaci-
tated, or physically helpless.

{2) Criminal sexual conduct in the first degree is 2 felony punishable by
imprisonment in the state prison for life or for any term of years.

750.520¢c Criminal sexual conduct in the second degree; felony.
[M.S.A. 28.788(3)]

Sec. 520c. (1) A person is guilty of criminal sexual conduct in the second
degree if the person engages in sexual contact with ancther person and if any
of the following circumstances exists:

(@) That other person is under 13 years of age.

(b) That other person is at least 13 but less than 16 years of age and the
actor is a member of the same household as the victim, or is related by blood
or affinity to the fourth degree to the victim, or is in a position of authority over
the victim and the actor used this authority to coerce the victim to submit.

{c) Sexual contact occurs under circumstances involving the commission
of any other felony.

(d) The actor is aided or abetted by 1 or more other persons and either of
the following circumstances exists:

(i) The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated or physically helpless.

(ii) The actor uses force or coercion to accomplish the sexual contact.
Force or coercion includes but is not limited to any of the circumstances listed
in sections 520b(1} {f) (i) to (v). .

(e} The actor is armed with a weapon, or any article used or fashioned in
a manner to lead a person to reasonably believe it to be a weapon.

() The actor causes personal injury to the vicim and force or coercion is
used to accomplish the sexual contact. Force or coercion includes but is not
limited to any of the circumstances listed in section 520b(1) (f) (i) to (v).

(g) The actor causes personal injury to the victim and the actor knows or
has reason to know that the victim is mentally defective, mentally incapaci-
tated, or physically helpless.

(2) Criminal sexual conduct in the second degree is a felony punishable
by imprisonment for not more than 15 years.

750.520d Criminal sexual conduct in the third degree; felony.
[M.S.A. 28.788(4)]

Sec. 520d. (1} A person is guilty of criminal sexual conduct in the third
degree if the person engages in sexual penetration with another person and
if any of the following circumnstances exists:

(a) That other person is at least 13 years of age and under 16 years of age.

(b) Force or coercion is used to accomplish the sexual penetration. Force
or coercion includes but is not limited to any of the circumstances listed in
section 520b(1} (f) (i) to (v).

(¢} The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated, or physically helpless.

(2) Criminal sexual conduct in the third degree is a felony punishable by
imprisonment for not more than 15 years.
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| 750.520e Criminal sexual conduct in the fourth degree; misdemeanor.
[M.S.A. 28.788(5)] ' ?

Sec. 520e. (1) A person is guilty of criminal sexual conduct in the fourth
degree if he or she engages in sexual contact with another person and if either
of the following circumstances exists: r

(a) Force or coercion is used to accomplish the sexual contact. Force or
coercion includes but is not limited to any of the circumstances listed in section -
520b(1) () (i) to (iv). '

(b) The actor knows or has reason to know that the victim is mentally
defective, mentally incapacitated, or physically helpless. :
!

(2) Criminal sexual conduct in the fourth degree is 2 misdemeanor pun- l
ishable by imprisonment for not more than 2 years, or by a fine of not m

| than $500.00; or both. offJ

750.520f Second or subsequent offense; penalty. [M.S.A. 28.788(6)]

Sec. 520f. (1) If a person is convicted of a second or subsequent offense
under section 520b, 520c¢, or 520d, the sentence imposed under those sections
for the second or subsequent offense shall provide for a mandatory minimum
sentence of at least 5 years.

(2) For purposes of this section, an offense is considered a second or sub-
sequent offense if, prior to conviction of the second or subsequent offense, the
actor has at any time been convicted under section 520b, 520c, or 520d or
under any similar statute of the United States or any state for a criminal sexual
offense including rape, carnal knowledge, indecent liberties, gross indecency,
or an attempt to commit such an offense.

|
|
|
|

750.520g Assault with intent to commit criminal sexual conduct; felony.
[M.S.A. 28.788(7)]

Sec. 520g. (1) Assault with intent to commit criminal sexual conduct in-
volving sexual penetration shall be a felony punishable by imprisonment for
not more than 10 years.

(2) Assault with intent to commit criminal sexual conduct in the second
degree is a felony punishable by imprisonment for not more than 5 years.

750.520h Corroboration of victim’s testimony not required.
[M.S.A. 28.788(8)]

Sec. 520h. The testimony of a victim need not be corroborated in prose-
cutions under sections 520b to 520g.

750.520i Resistance by victim not required. [M.S.A. 28.788(9)]

Sec. 520i. A victim need not resist the actor in prosecution under sections
520b to 520g.

750.520] Evidence of victim’s sexual conduct. [M.S.A. 28.788(10)]

Sec. 520j. (1) Evidence of specific instances of the victim'’s sexual conduct,
opinion evidence of the victim’s sexual conduct, and reputation evidence of the
victim's sexual conduct shall not be admitted under sections 520b to 520g unless
and only to the extent that the judge finds that the following proposed evidence
is material to a fact at issue in the case and that its inflammatory or prejudicial
nature does not outweigh its probative value:

(a) Evidence of the victim's past sexual conduct with the actor.
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(b) Evidence of specific instances of sexual activity showing the source or
origin of semen, pregnancy, or disease.

(2) If the defendant proposes to offer evidence described in subsection (1)
{a) or (b), the defendant within 10 days after the arraignment on the information
shall file a written motion and offer of proof. The court may order an in
camera hearing to determine whether the proposed evidence is admissible
under subsection (1). If new information is discovered during the course of
the trial that may make the evidence described in subsection (1) (a) or (b)
admissible, the judge may order an in camera hearing to determine whether
the proposéd evidence is admissible under subsection (1).

750.520k Suppression of names and details. [M.S.A. 28.788(11)]

Sec. 520k. Upon the request of the counsel or the victim or actor in a
prosecution under sections 520b to 520g the magistrate before whom any
person is brought on a charge of having committed an offense under sections
520b to 520g shall order that the names of the victim and actor and details of
the alleged offense be suppressed until such time as the actor is arraigned on
the information, the charge is dismissed, or the case is otherwise concluded,
whichever occurs first. :

750.5201 Sexual assault on legal spouse. [M.S.A. 28.788(12)]

Sec. 5201. A person does not commit sexual assault under this act if the
victim is his or her legal spouse, unless the couple are living apart and one of
them has filed for separate maintenance or divorce.

Saving clause,

Section 2. All proceedings pending and all rights and Labilities existing,
acquired, or incurred at the time this amendatory act takes effect are saved and
may be consummated according to the law in force when they are commenced.
This amendatory act shall not be construed to affect any prosecution pending
or begun before the effective date of this amendatory act.

Repeal.

Section 3. Sections 85, 333, 336, 339, 340, 341, 342 and 520 of Act No.
328 of the Public Acts of 1931, being sections 750.85, 750.333, 750.336, 750.339,
750.340, 750.341, 750.342 and 750.520 of the Compiled Laws of 1970, and
section 82 of chapter 7 of Act No. 175 of the Public Acts of 1927, being section
767.82 of the Compiled Laws of 1970, are repealed.

Effective date.
Section 4. This amendatory act shall take effect November 1, 1974.
Approved August 12, 1974.

[No. 267.]

AN ACT to amend the title and section 2 of Act No. 50 of the Public Acts
of 1969, entitled “An act to authorize the state administrative board to convey

certain land located in Calhoun county, Michigan,” and to add sections 3, 4 and
5]
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STATE 0OF MICHIGAN

IN THE SUPREME COURT

The People of the SC NO. 150994
State of Richigen,

Plaintiff-Appellea.

Vs

Uorinda Irene Swain,

pefendent-Appellant.

Y 4 ' PROOF OF -.SERVICE '

I Edward Williem Teylor certifies that he sarved VYia United
States mall postage pre peld a copy of the following:

[1]1: Amicus Curiae Brief with attachements.
{2]1: Proof aof Service.

[3]: tLetter to Suprame Court Clerk.

UPON:

Ms, Caitlin Plummar Ma. Jennifer Kay Clark

Attornay for Defendant-Appellant Calhoun County Prosecuting Attorney
701 South State Strest 161 East Michigan Ave.

Ann Arbor, Michigan 48109 fattle Cresk, Michigsn 49014

The undersigned certifies that the above atated is trus end is
carract, exacuted on this E?%‘ day of December, 2015.

Af}§hqawr&()lg£2ﬁu&b®KL .

Fdward William Tdylor

= 1 and last =




]

M ] n i d Moffit [# 271355 ] (end)
Mp, Fduyard William Tayler [# 262453 )
Cooper Street Correctional Fecility
3100 Cooper Strest
Jackson, Michigan 49201

Attn: Hs. Inger.Z. Meyer DEPUTY COURT CLERK

Michigan Suprems Court
Michigan Hell of Justlice
P.0. BOX 300652

tansing, Michigan 408909

RE : Peoples VS Swaln

S.C. Doc. No. [ 150994 }

Deer Me. Mayer ,

Enclosed please find for filing and recording in this
Honorable Court within the (21)- dey time limet:iset-forth in Chief Justlce

Robert P. Youngs Order dated November 25, 2015 as reflacted attached to

this letter that of the follouing:

[11: (1)- originel Amicus Curiae Brief from Kelvin David Moffit

and Edward William Tayler.

[2]1: (1)- Original PROOF OF SERVICE.

Pleasa flle end record accordingly. I thank you in advance for your

prompt time and your assistance in this srgent metter. THANK YOU t1t!

very Truly Yours',

_.xp&da/ AN TN euy D
Mr, £ Yoylod |\§ 262653

tr. (file]. - 1 and last -
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