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Statement of.aasia of J u r i s d i c t i o n 

Thia Honorahla Michigan Supreme Court hes J u r i s d i c t i o n over t h i s 
Case on Appeal pursuant t o MCR 7.301 (A)(2) and t h i s Amicus Curiae B r i e f 
pursusnt t o MCR 7.306 (C) . 

( i l i ) 



STATEMENT . OF • QUESTIONS - INVOtlVED 

Upon t h i s Honorable Court GRAWTINK L'FAVF TO APPEAI^ I n t h i s Case 

and the Court Granting P e t i t i o n e r s r l o h t t o f i l e t h i a Amicus Curiae R r i a f 

, t h i a Court asked t o B r i e f the f o l l o t i f l n g Questions: 

J^^\^ NO. f1 ̂  ; Uhethar tha Test set-forth In -Cress , for determining uhether a Defendant 
is entitled to a Neu T r i a l , based on Nauly Discovered Evidence (applies) 
in determining uhether a Second or Subsequent Motion for Relief from 
Judgment i s based on e claim of Neu Evldenca that uas not discovered 
before the First such Motion under MCR 6.502 (G)02) ? 

ISSUE NO. (2): Whether tha Defendant i s entitled to a New Trial premised on the Prosecut
ors Violation of the rules set-forth In Brady US Maryland ? 

ISSUE NO. (3): By uhat standarda Michigan Courts consider a Defendants assertion that the 
avidanca demonatrstas s significant possibility of 'Acftual Innocence* i n 
the contast of a Motion brought pursuent to MCR 6.502 (G)(2) and whether 
Defendant in thia Case quelifies under that standard ? 

ISSUE NO. (U) : Uhether Michigan Court Rulaa , MCR 6500 at . aeq (or) another provision 
provides a baals for Relief , where e Defendant demonatratea a signif
icant possibility of Actual Innocence ? 

ISSUE NO. (5): Uhether MCR 6.502 (G) does Bar Relief, thare i s sn Independent basis on which s Defendant who demonstrates a 'significant possibility of Actual 
Innocence ? 

ISSUE NO. (6): Whether Defandsnt Suain la entitled to a New Trial pursuant to 
HCl! 770.1 ? 

( I v ) 



qTATFMENT-OF.FACTS 

P B t l t l o n e r e ^ ^ i ^ i n n»u4H M o f f i t and FriMRrri t i t l l l B m T a y l o r r e l y on 

O e f e n d a n t - A p p B l l a n t s S t B t e m o n t o f f a c t a f o r p u r p o a a s o f t h i s A p p e a l 

c i t e d I n Har A p p l l c a t l o n / e n d B r i e f on A p p e a l . 

(v) 



ISSUE Wo- : bihather the t e a t a e t - f o r t h I n CRESS , f o r detarralnlng 
whether Q Defendant l e e n t i t l e d t o e Neu T r l o l , based 
on Neuly Dlacovered Evidence f Q o o l l n a ^ I n dat e r a l n l n g 
uhother a Second or Subaeguent Motion f o r R e l i e f f r o o 
Dudgment l a baaed on a c l a l o of Neu Evidence t h a t uaa 
not discovered before the F i r s t auch n o t i o n under 
NCR 6.502 (G)C2) 7 

LEGAL-ARGUEHENT : 

The anausr t o t h i s question I s Yas as thay both uork I n connec
t i o n w i t h the other f o r the f o l l o u l n g roesons . 

As on I n l t l o l I n q u i r e , the T r i a l Court oust ( f i r s t ) see t h a t the 
Defendant has met his/her burden under RCR 6.502 (G)(2) of t o w i t : 

(1) : Netdly Discovered Evidence, ( o r ) 
(2) : Retroactive change I n the Laid. 

I f t h l a burden has been met by the Defendant f o r e i t h e r ttao of 
theae exceptions, than the matter proceeds t o the CRESS.Test s e t - f o r t h 
I n People Vs Cress . 468 Mich at 692 ; 664 N.U. 2d 174 (2003); t h a t t o 
tdlt : 

(3) : The evidence I t s e l f , not mery I t s m a t e r i a l i t y , uas 
Neuly Discovered. 

(4) : The Neuly Discovered Evidence I s not cummulatlva t o 
any p r i o r T r i a l Toatlmony , 

(5) : Defendant could not using reasonable d i l i g e n c e hava 
discovered and produced the evidence at T r l o l , and 

(6) : The Neu Evidence makea a d i f f e r e n t r e s u l t probable 
on R e t r i a l . 
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I n t h i s Cass at Bar. Defendant-Appellant SMBIH sought t o br i n g 

I n 'Hewly DlBCOvered Evidanee* , the ( f l r a t exception under HCR 6.502 

( G ) ( 2 ) ) , o f the Teatlmony from the T r i a l -Courte ' E v i d e n t i a r y Haerlng 

of one.Dennla•Book . 
The People argued on Appeal before the Michigan Court o f Appeals 

t h a t because Defendant-Appellant (knew) as w e l l as Her T r i a l Counsel 
fEdMin H e t t l n q a r ) of Dennla Booka ' oreaence I n the T r a i l e r during por
t i o n of tha r e l e v a n t p e r i o d , t h a t they kneu t h a t Dennla Book uould be 
euare t h a t abuse had not occurred i n h i s presence i n tha Home during 
p e r t of the relevant t i n e . That tT^terafore, Dennis Books testimony l£ 
not Notdly Discovered Evidence . 

Thia U r i t e r tdould suggest t h a t the Peoples' gooataoB be cause t h a t 
Defendant-Appellant and her Attorney knaa of Dennis -Booka* preaence i n 
tha T r a i l o r during the r a l a v a n t time i n qu e s t i o n , t h a t h i s Tastioony l a 
not Neuly Discovered. Hoaaver. n e i t h e r Defendant-Appellant nor T r i a l 
Counsel (kneu) what Dennis Book (knew) , CSeen), i n connection u i t h t h i s 
Case as ha ues o ( h o s t i l e biitneaa) as tha Michigan Court of Appeals so 
n o t i b i l y pointed o u t . Tharaf ore. t h i s h i r i t o r utould suggest t o t h i s 
Honorable Court t h o t Dannie - Books ' WBMIV DlscoverBd Evidence Exculpatory 
i n nature d i d not coma about u n t i l the Calhoun County C i r c u i t Court 
Ordered a Evlden c t l a r y Hearing pursuant to MCR 6.50S (E) , nnd nnnntn 
Book t a s t i f l a d t o tha aemg. 

Further., t h i s u r l t a r on t h i s same po i n t uould p o i n t out t h a t t h i s 
same type of arguament uos put bofora tha Calhoun County C i r c u i t Court 
back i n (1977) i n tha Cose of People Vs Terry Burton , 74 Mich App 215; 
253 N .U . 2d 710 (1977) . 
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I n Burton - Supra the Ceae on Appeal uae about uhathsr the T r i a l 
Court er r o r e d uhen I t rafuaad t o Grant BurtonS'Motion f o r o Nau T r i a l 
baaed on Mauly-Dlacovared Evidence. On page no. 223 of the Coart of 
Appaala Opinion, they held t h a t : 

' The . EvidBncQ - l a elao - Netdly . Diacoverad . The T r i a l Court 
held t h a t t h s Evidence usa not Nauly Diacovared aince 
the-Ultnoasoe , pa r t l e u l e r l y - D a f a n d a n t e . S l a t o r o , hod 

poaagoaad t h e i r tenoaledgB aince tha date of the offonaa , 
Hotjaver. avldance l a neulv dlacovered I f I t can be ahoun 
t o have been unknoun t o tha Dofendont or hla/hor Counaal 
at tha time of T r i a l . 

The f a c t t h a t the oltnoaaaa obtained t h e i r knouledge 
p r i o r t o T r i a l f la.not.a.deeislve- f a c t o r ] - I n a p r a c t i c a l 
aance t o hold othertiilae, uould render f u t i l e v i r t u a l l y e l l 
f u t u r e c l a i n a of Neuly Discovered Evidence *. i . d . 

I n t h i s Case at Bar, on Evi d e n t i a r y Heralng tdaa h e l d , and 
Book had t a a t l f i a d t h a t he uould have t e s t i f i e d f avorably t o Defendant-
Appellant t h a t ^no aaxual-abuae occurred i o hla preaence-during.the-rel-
event.tlmee.in.gueatlon', 

I n l i g h t of t h l a Naulv Dlacovered Evidence testimony of Dennla.Book 
ot the E v i d e n t i a r y Heering . t h i s Court ahould corae t o tha conclusion 
t h a t Books *,Toatlmonv l a *NBM1V Discovered' u l t h l n the meaning of HCR 
6.502 (G)(2) a f t e r T f i n l - F u r t h e r , t h l a Court should conclude t h a t tha 
f a c t Dennis Rook ofatainad h l a knouledge p r i o r t o T r i a l , i s not.a daciaive 
f a c t o r as the People of tha State of Michigan are ergulng before t h i s 
Court and uhom the Court of Appeals agreed u l t h i n t h i s Cose. The Burton 
penal r u l e d i n Defendant-Appellants favor as o u t l i n e d above. Thla Court 
should come t o t h a t same conclusion. 
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F u r t h e r , t h l o Honoreble Court should cpnelude ea u a l l t h a t Just 
because Defendant-Appellant and Her T r i a l Attorney 'knew.of.Dennla 
Books ' [ p r a a e n t s l I n the Home during the r e l e v a n t t l o e I n question , 
[does not mean] 'thay,knew.wh&t-Dennla•Book.rightfully.tastlfled.to 
ot- the - Evidentiary.Hearing'. Once t h a t E v i d e n t i a r y Hearing uas held and 
the T r i a l Court of Calhoun County heard the same, that.he would.have 
t e s t i f i e d f avorably t o Defendant-Appellant t h a t 'Wo-5exual Abuaa occurred 
I n h l s preeence - during . t h e ^ r e l e v e n t time I n . queatlon ', t h a t a uhon I t 
became Neuly Dlaeovorad.Evidence pursuant t o MCR 6.502 ( G ) ( 2 ) , 

Thus. the People of the State of Michigan have no argueoent then. 
This i s because they-kneu^ Detective P l e k e t t s end the Celhoun County 
Proaecutlno Attorney because of the conversation Detective P i c k e t t had 

w i t h Dannla gOcK during Detective P i c k e t t *B I n v e s t l q o t l o n on uhat He 
Dannie Book knew ; not Defendant-Appellent end Her Attorney^because I t 
was r u l e d t h a t I t uas hearsay evidence, although I t waa a Police Reoort 
t h a t Detective P i c k e t t was the author o f . Theae f o c t a were not disclosed 
t o Defendant-Appellant or Her Attorney. 

Therefore, t h i s Hono&able Court r i g h t f u l l y held I n People Us Ruo, 

491 Mich at 2B1-2B2 (2012) ( Quoting: Burton Supra s a i d : 

* [Elvldanca l a Naulv DlacovBrad ( I f ) i t can 
be shoun t o have been unkown t o the Defendant 
or hla/her Attorney ot the Time of T r l o l • . 

Indeed , t h l e Honorable Court held t h a t : 

"[Olna doee not dlscovar evldenco a f t e r T r i a l 
t h a t one waa aware of p r i o r t o T r i a l . Thlo i s 
the only p r e c t l c e l e reasonable understanding 
of knewly discovered evidence * 
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Thus, t h i s Honorebla Court 'ahould conclude' t h a t Dafendent-
Appellent end Her T r i a l Counsel *dld not knoM' of the knouledge t h a t 
Dannla Book would t e s t i f y t o , t h a t • No.Sexual.Abuse occurred.In-hla 
pgoaenca du r i n g . t h e - r e l e v a n t . t i m a . I n . q u e s t i o n ' ot the T r i a l of t h i a 
Eseulpotory Evidence; but Detective P i c k e t t and the Calhoun County 
Proaecuting Attorney 'did-knew *. ; aa w i l l be argued I n laauo No. (2) 
I n f r e I n t h i s B r i e f . 

I n the seme f a s l o n , t h i s Honorable Court ahould conclude t h a t 
Dafandent-Appellant Swain bed t h e r e f o r e met Her burdon under the CRESS 
TEST t h a t runis i n concert w i t h HCR 6 .502 (G)(2) of to w i t : 

[11 : Tha Evidence I t a a l f of Dennia Book • not raarly i t s ' 
m a t e r l e l l t y , ues Newly Discovered a t the t i n e o f 
the T r i a l Court conducting sn E v i d e n t i a r y HeerTng, 

[21 : Thia Newly Discovered Testimony Evidence of Dannla 
Rook ues not cummulative t o any p r i o r T r l e l Testimony, 

[ 3 1 : Defendent-Appellant could not using reasonable diligence^ 
could not hove produced t h i s Ultness ot T r l e l becauae 
aha d i d not know what ha knew, 

[U] : The New Evidence of Dennia Rook makes a d i f f e r e n t r e s u l t 
probable on r e t r l e l , where t h i a Ceee turns on e e r e d i b l l l t v 
c o n t f l a t between Ronnie Swain and Defendant-Aopallant. Uhera 
Dennis Books ' teatlmony Exculoetorv I n naturo w i l l produce 
a d i f f e r e n t r e a u l t on r e t r i a l a t t a c k i n g Ronnie Swaina* c r B d i b l l i t v 

Conclualon 

For tha foregoing raasona o u t l i n e d i n t h i s Issue No. (1) . t h i s 
Honorable Court 'should.conclude ' t h a t Defendant-Appellant Swain di d 
produce Nawly Discovered Exeulpetory Evidence of Dennia Book ' a f t e r T r l e l ' 
et the Calhoun County C i r c u i t Courts eondueting of an E v l d e n t l a r v 
Hearing purauant to MCR 6.502 (G)f2) . Further • t h i s Honorable Court 
'should also conclude* t h a t Dafendant-Appellont Swain also mat Her 
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burden of proof as o u t l i n e d above h e r e i n , under the CRESS TEST , t h e t 

e n t i t l e s Har t o a Nairt T r i a l . ea the T r i a l Court had so r i g h t f u l l y Ordered 

Therefore . es t o t h i s Issue, t h i s Court should conclude t h a t tha Michigan 

Court of Appeala erred ea a footter of l!au and t h a t t h l a Honoreble Court 

REVERSE the Court of Appeala decision as to t h i s laaue Ho • (1) and t h a t 

t h i s Court REMAND t h l a Case back t o the Calhoun County C i r c u i t Court f o r 

a Neid T r i a l . 

ISSUE -NO . - (2) : Uhathar tha Defendant i s e n t i t l e d t o a Neu 
T r i a l premlaad on the Prosecotoara V i o l a t i o n 
of tha Rules s a t - f o r t h I n Brady Va Maryland 7 

CEGRL-ARGUEHENT: 

The Anauer t o t h i a Quaation i s Yea I 

The Court of Appeals erred i n Reversing tha T r i a l Courta ' Grant
ing of a Nau T r l o l t o Defendont-Appellant I n t h i s Case, uhere the Court 
of Appeals Daclelon h e l d : 

" Given defendants f i r s t h a n d knowledge of Books presence 
i n tha T r a i l o r , aha had a v a i l a b l e t o her a l l tha a s s e n t i s l 
f a c t s p e r m i t t i n g her t o take - advantage of any 'exculpetory 
Information-Book-could.have-provided'. Defendenta f a i l u r e 
to a v a i l h e r s e l f of Books - Evidence by not c a l l i n g him as a 
tditneas at t r i a l , despite the f a c t t h a t she-kneM,he-had-not 
aitnaased-any abuae , [does not -astablleh-tha-existence .of -o 
Brady V i o l a t i o n 1 
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HOblEUER, t h e Court of Appeals d i d r i g h t f u l l y 'BOTE' t h e t 
Dannie - Book had _B c o n v B r a B t l o n u l t h Datgetive P l e k a t t oifor the Telaphona 
and then end there Deetive P l e k a t t 'KNED of Dannla .Booka-Exculpatory 
Evidence ' t h e t uea m a t e r i e l t o Dafendent-Appaallanta Dafenae becauao 
i t wont t o 'GUILT ' or 'Innocence' Brady Ua Maryland, 373 U.S. 83 
; MCR 6,201 ( B ) - - Mandetorv DieeloBure^^: HCll767.94a ; MSA 28.1023 . 
Detectivo P i c k e t t uae put on Notlco o f t h l a Ree Guastae Eye tditneee t h a t 
Dannie Book had f i r s t hand knouledge t h a t *Mo Crime of - Criminal - Sexual 
Conduct-took place i n hie preeence.during the-golevent.time p e r i o d - i n 
gueatlon'. 

Therefore . at the time the Proaecutlon f l l e a t h e i r Felony I n f o r 
mation, the Proeecutor l a elao a t a t u t o r a l l y - required t o att a c h a l l e t of 
a l l Rea -Guestae. Mltnesses knoun to the Prosecution ( o r ) tleu Enforcement 
; HCl! 767 .40 ( a ) ( 1 ) . See Also : HCL 767 .40 ( a ) ( 5 ) , [ Tha Prosacutors 
S t a t u t o r y Duty t o raeaonebly aeeiat the Dafendant i n l o c a t i n g and 
aervlng preeeaa.on the ultnaaa 1 . I t l a the Proeecutora Duty t o produce 
Dannie Book as a Roe Gueataa Eye Ultnaaa. 

The Rea Guestae Mitnesa r u l e Bncompaaaea not only 'eye ultneBaea * 
but also any ultnass whose Testimony may aid tha making of a f a i r 
p r B B B n t a t i o n of the Res Gueatea of the Crime Charged and may ba necesa-
ery t o p r o t a c t the aecuaed , [ e . g . Dafandant-Appallent.Suein] from balng 
the Uietim of a False Aceuaatlon. See: People US Kayne, 268 Mich at 194 
C1934) ; Paople Ua Harrlaon, 44 Mich App 578 (1973). 

Becauee Dennis.Book I s e Rea Guestse Eye Ultneea, uhoo the Proseeu 
t l n n wee required by-ljou t o produce at T r i a l ; HC\1 767.40 ( e ) ( 5 ) ; Paople 
Us UhltO f '•01 Hlch 482 ; 257 N .U . 2d 912 (1977). 

( I t ) : f t F 6.201 (B) proi/idaa that Proaeeuttira MHT supply Dafsdavta ul th: f̂lny Exculoatnrv EvidSncB 
Ihftmnatlon kntm to Mm or her': Rayle Vb tigntaarly, 384 HLch 62 (1970) ; ftepls \M Taylor, 
159 Fa* Ppp 468 (1987) end ooplss of RcAlca fteporte ; Bey Qmty .ftoBacutar Us District aiiae , 
109 Midi ATP at 486 (1981). 
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This I s becauaa the Prosecution r e l y so h e a v i l y on Police and 
other \law Enforcamant A u t h o r i t i e s , (e.g. Detective P i c k e t t ) - t h e t the 
o b l l g e t l o n Inpoaed under Brady Vs Marylend , uould l a r g e l y be I n e f f 
e c t i v e I f those other members of the Prosecution Team, [e . g . Detective 
P i c k e t t ] , had no r e a p a n s l b i l l t y t o Inform the Cb&houn County Prosecutor 
ebout t h l a R̂ee Guaatae Eye Mltness * [ Dennis Hook 1 and h i s Exculoetorv 
Evidence t h a t undermines the States theroy . 

As a p r a c t i c l e matter then, BRADVS' u l t i m a t e concern f o r ensuring 
t h e t t h l a Defendant-Appellant Sualn recelvea a 'fundamentally Fair T r i a l * 
J "-5- VS Bagley, 473 U.S. et 675-676 ; 105 S, Ct. .̂3375 ; 87 l! Ed 2d 
48 (19BB) ; e x p l a i n i n g t h e t , the purpoae of the BRADY RUtlE i s t o ensure 
t h a t a Hlacarrlaqe of Juatlce does not occur, damanda t h a t BRADYS 
p r o t e c t i o n also extends t o aetiona of L'au Enforament. f e . f l . Detectlva 
P i c k e t t 1 ; U .5- VS McKlnley, 519 F 3d 806 at 814 (Bth C l r , 200B). 

Def endant-appellant Sualn t h e r e f o r e uaa Denied Due Procese of lieu 
i n V i o l a t i o n of the United Statea C o n s t i t u t i o n Amendment (XIV) end 
Michlgen C o n s t i t u t l o n d 9 6 3 ) Art 1 sec. ( 1 7 ) , by the Calhoun County 
Prosecutors f a i l u r e t o produce , by l!au, Ree Guestae Eye htltneas-Donnla 
Book t o the T r i a l t o present h i s 'Exculpatory Evidence* t h a t ha seen no 
Sexuel Abuse egainat Rennie Sualn during the relavent.tiroes. I n . q u e s t i o n ' 
p e r t e l n i n g t o t h i s cose t h a t uas Claterlal , Schladuitz Vs U.S., 169 
F3d 1003 ( ̂ t h C l r , 1999) . 

The Remedg f o r t h l a BRADY.VIOtiATIOW l a a 'NEM-TRIAl! ' ; SEE: 
U.S, VS Praaaer, B44 F 2d at 1286 ( 6 t h C l r , 198B), 
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CONCliUSION 

For the foregoing reasons o u t l i n e d sbove as t o t h i s Issue No . (2) 
, t h i s Honorable Court 'should.conclude' t h a t Defendant-Appellant Swain 
I s E n t i t l e d t o e New T r i a l premised on tha Cslhoun County Prosecutors ' 
V i o l a t i o n of the rulaa a e t - f o r t h I n Brady Vs Hsryland f o r f a l l i n g t o 
produce Dennis.Book at T r i a l who l e a Res Gueetae Eve blltneaa who hod 
Exculpatory Evldenca of Defendant-Appellante Actual Innocence. 

ISSUE NO . (3) : By whet atsndarda Michigan Courts consider e Defandenta 
a s s e r t i o n t h a t the Evidence demonetretes a s i g n i f i c a n t 
p o s s i b i l i t y of 'Actual.Innocence ' I n the context of e 
Motion brought purauant t o MCR 6.502 (G)(2) and whether 
Defendsnt I n t h i s Ceae q u a l l f l e a under t h e t stendard 7 

CSGAtl . ARGUEHENT: 

At the present time of f i l i n g of t h i s B r i e f , Michigan (on l y ) hes 
( 2 ) - Stederds t o seek R e l i e f w i t h a Claim of Actual Innocence t o w i t : 

[ 1 ] : MCR 6.500 at aeq aa o u t l l n e a I n laaue No. (1) and, 
[ 2 1 : MCl! 770 .1 P e t i t i o n t o the T r i a l Court, 

Upon a Defendent showing Newly Discovered Evidence of JActusl 
Innocence5. es Defendsnt-Appellant Swain has I n Issues ( 1 ) , ( 2 ) Suprs 
she cen proceed under HCR 6.502 (G)(2) i n t h i a i n a t a n t caae wi t h a clelm 
of 'Newly Discovered . Evidence,-of . Actgol. Innocence * Rea Gueetee Eye Mltness 
• DMA Evidence Reselutea , (e.g. HCl. 770.16 ) which Implements HCR 
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6 .500 a t . aeq . as Our Michigan ( J a g l a l B t u r o haa p r o v i d a d t h e r e i n . The 

Proceea than proceeda t h r o u g h MCR 6.500 a t . aeq. Subchapter t o the 

e n t l t l m e n t t o R e l i e f , where t h e T r i a l Court then I n h l a / h e r D i s c r e t i o n 

'welver' t he 'Cauae Prong ' o f HCR 6.508 ( D ) ( 3 ) ( a ) , i f t h e Court can 
datermlnea t h e Defendant l a A c t u a l l y - I n n o c e n t o f t h e Crime Charged' 

; l . d . 

F u r t h e r , t h e r e 

REASONS FOR GRflWTIMG : 

18 e Standard a e t - f o r t h under HCM 770.1 . «EM-TRIttti 

' The Judge o f a Court I n u h l e h t h e T r i a l o f an 
Offanee l a h e l d may Grant a Nau T r i a l t o t h e Defendent 
• 'any. ceuae' f o r u h l c h by l e t * a New T r i a l may ba 
Granted or uhen I t appears t o t h e Court t h a t J u s t i c e 
has not been done, and on t h e terms o r c o n d i t i o n s as 
the Court so d i r e c t s * . 

CONCUUSION 

Da f a n d a n t - A p p e l l e n t Swain d o e a - q u e l l f y t o seek R e l i e f under 

MCR 6.SOD B t . aeq. aa w e l l ea MClJ -770.1 ea o u t l i n e d I n lasu a No. ( 6 ) 

t n f r a . where t h e Newly D i s c o v e r e d gyldanca o f Dennis Book I s Exeulpa 

t o r v I n n a t u r e t h a t e n t i t l e s D e f a n d a n t - f i p p e l l o n t a Now T r i a l under 

Both Standards 

-10-



ISSUE NO . (k) : Uhathar Michigan Court R u l e s , MCR 6.500 a t . sag. 
( o r ) a n o t h a r . o r o v l a l o n p r o v i d e s a b a s l a f o r R a l l a f 
, uhare a Dsfendant demonstrates a s i g n i f i c a n t 
p o s s i b i l i t y o f A c t u a l Innocence ? 

llEGftll-ARGUEHENT: 

At t h a p r e s e n t tlraa o f f i l i n g t h i s B r i e f , HCR 6.502 ( G ) ( ? ) does 

not p r o v i d e f o r an ' e x c e p t i o n ' t o Defendant d e m o n s t r a t i n g a s i g n i f i c a n t 

p o s s i b i l i t y o f ' A c t u a l -Innocence * . This Honorable Court c o u l d however 

AMEHD t h e C o u r t Rules under MCR 6.502 ( G ) ( 2 ) t o Add • A c t u a l -Innocance 

E x e a p t i o n ' , 

Hoaever, a t tha p r e s e n t t i m e , MCR 6 .502 ( G ) ( 2 ) a l l o u e s a Dafandant 

t o seek R e l i e f from Judgment upon a c l a i m o f 'Neuly - D i s c o v e r e d . Evidence.' 

bihlch a c l a i m oiB A c t u a l Innocance-, u o u l d have t o c o n t a i n evidence t h a t 

l a 'Neuly Discovered.Evldanea * a l l o u l n g a Defendant t o aaak R a l l a f and 

procaod under t he Court Rule c h a p t e r 65QQ e t . aeq . as o u t l i n e d I n 

Issue No. ( 1 ) s u p r a . 

ISSUE NO . (5) : Whether MCR 6 .502 (G) doss Bar R e l i e f , t h e r e I s an 
Indapandant b a a l s on u h l c h a Defendent who demonstrates 
a s l g n l f l c s n t p o s s i b i l i t y o f A c t u a l Innocence ? 

llEGAt-ARGUEMENT : 

I n M l c h l g e n t h a r a I s no a e t . s t a n d a r d as t o hou a Dafandant can seek 

r e l i e f who damonatrstes a s i g n i f i c a n t p o s s i b i l i t y o f A c t u a l -Innocance I n 

the C o urts . 
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The Michigan Court o f Appeals h e l d I n t h e i r O pinion t h a t I n 

auch a s i t u a t i o n , t h e a o o r o p r l a t e avenue u o u l d be f o r R e l i e f on 

A c t u a l Innoeenca Grounds r r a a t a l i n an A p p l i c a t i o n f o r E x e c u t i v e 

Clemency , Michigan C o n s t i t u t i o n (1963) A r t f § 14 ; HCC 791 .Z(»3 . 

HObJEUER, t h i s w r i t e r u o u l d suggest t h e t ^ t h a t l a o n l y - one. Avenue 

t h a t t h e ilea o r o v l d a a f o r I n Michigan t h r o u g h t h a Governor. 

That HCR 6.502 ( G ) ( 2 ) p r o v i d e s t h a t a Defendant *can seek r s l l e f 

from Judgment upon showing Evidence o f ^Actual Innocence ' , by p r o 

ducing 'Newly D l s c o v s r e d Evidence' , as •ahat D e f e n d a n t - A p p e l l a n t Sualn 

d i d I n the Colhoun County C i r c u i t Court a f t e r T r i a l , as o u t l i n e d above 

I n laaua Wo . ( 1 ) Supra . Thla W r i t e r would t h e r e f o r e argue t h a t MCR 

6.50? ( G ) ( 2 ) • would-not•Bar - R e l i e f ' and t h a t t h e r e l a 'another way as 

w e l l t o o b t a i n r e l i e f aa argued I n I s s u e No, ( 6 ) I n f r a . 

INDEPENDANT BASIS ON WHICH A DEFENDANT 
WHO. DEMONSTRATES. A SIGNIFICANT -POSSlBllJlTV • OF - ACTUAlI INNOCENCE 

This w r i t e r would I l k a t o t a k e t h i s o p p o r t u n i t y t o show t h e Court 

an I n d a p e n d a n t - b a s i s - o n - w h i c h . a . D B f a n d a n t . w h D . d B m o n a t r a t e a B - s l g n l f l c a n t 

P o a s l b l l l t y o f . A c t u a l . I n n o c e n c e can - o b t a i n - R e l i e f under MCR 6 .502,(G)(2) 

end MCR 6500 e t . seq . 

The Crime / C r i m i n a l Offense upon which P e t i t i o n e r K e l v i n Devld 

H o f f i t under pending Doc. Wo. [ 1510^^1 ; P e t i t i o n e r Edward b i l l l l a r o T a y l o r 

under pending Doc. No. [ 1510B9] and D e f e n d a n t - A p p e l l a n t t l o r l n d a I r e n e 

Sweln pending - Appesl Ira. t h i s . caaa - a t . Bar I n Doc. No. [-15099^] s t a n d 

I m p r i s o n e d under a U n c o n s t i t u t i o n a l Penal S t a t u t e MCL 750.520 e t . seq. 

Thla t h e r e f o r e I s independent baala on which a Defendant who damonatrataa 

a a l g n l f l c a n t p o a a l b l l l t y o f A c t u a l Innocence, upon which t h l a Court l a 
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o b l l g a t a d t o address and d e e l a r e ; uhera HCR 7.302 (B)C1) t h a Issue 

i n v o l v e s - a. s u b s t a n t i a l - q u e s t i o n - a s . t o . t h a v a l l d l t y - o f . a - l l e g l s l a t l v B Act , 

and f u r t h e r , t h a Issue I n v o l v e s l l e g a l . P r l n c l p l a a o f n a j l o r s i g n i f i c a n c e 

t o t h i s S t a t e s 3 u r l a p r u d e n c a , MCR 7.302 ( B ) ( 3 ) . 

I n (1908^ , Ua t h a People o f the S t a t e o f n i c h l g a n RATiriED Our 

(1908) C o n s t i t u t i o n . I n A r t ( 5 ) ^ (kO, U)a gave t h a Potder t o t h e Michigan 

L e g l B l a t u r a t o p r o v i d e by Caw, for-'REVISION OF THE l!flU5 ̂  . 

I n ( 1 9 3 1 ) . P u b l i c Act . t h e Michigan l i e g i a l a t u r e d i d p r o v i d e 

by Uau t h e 'HICHIGflM PENflL-CODE' w i t h (568) enumerated O f f e n s e s , The 

T i t l e o f t h a t Act h o l d s : 

AN ACT t o R e v i s e , C o n s o l i d a t e . C o d i f y and add t o S t a t u t e a 
r e l a t i n g . t o Crimes , d a f l n e - C r i n i e a and p r e s c r i b e - t h e , p a n e l t l a a 
t h e r e f o r ,., and R e p e a l - c e r t a i n - A c t a and Parte o f Acta 
i n c o n a i a t a n t u l t h o r c o n t r o v e n l n g any p r o v i s i o n s o f t h i s Act *, 

A r t ( 5 ) S (»0 o f t h e (1908) C o n s t i t u t i o n s l l o w e d t h i s P u b l i c Act 
(328) o f (1931) t o e x i s t , p r o v i d i n g f o r 'REVISION OF THE ijAlilS' . t h e 
H l c h l g e n Penal Code. 

I n ( 1 9 6 3 ) . Ue The People o f t h e S t e t o o f Mich i g a n RATIFIED - A.NEM 
CONSTITUTION , I n t h a (1963^ Preamble o f t h e N9W Q o p s t i t u t i o n h o l d a t h a t 
I NO PART OF AQ/d CQHSTTTUTIOtJ SERVIVES AN ADOPTION OF A NEU CONSTITUTION' 
; Ex Parte Palm. 255 Mich - - - - - . " 
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U l t h l n t h e New (1963) Michigan C o n s t i t u t i o n I s A r t (U) j? (36) . which 

(lie The People o f the S t a t e o f M i c h i g a n RATIFIED, THE FOljL'OUlNG by t a k i n g 

away t h e l l e g l a l e t u r e a Power t a 'REVISE ' t h e lews I n f o r c e or ^AgTER' 

the C o m p i l a t i o n o f t h e t tiau o f t h e f o l l o w i n g : 

MO • GEWER AL-REVISION-OF-THE. llAUS.SHflLl!-BE. MADE. 
The t i e g l a l a t u r e may p r o v i d e f o r C o m p l l e t l o n - o f 
the -llawa . I n f o r c e , arranged w i t h o u t . a l t e r a t i o n 
under a p p r o p r i a t e heads end t i t l e s '. l . d . 

T h e r e f o r e , upon the RftTIFIcnTION OF OUR NEU (1963).MICHIGAN 

COWSTITUTIOfcl , Ue The People o f t h e S t a t e o f M i c h i g a n ' took.away,the 

Power from Our M i c h i g a n . U e g i s l e t u r a » , h o l d i n g t h a t t h e y c o u l d not 

• REVISE • t h e llaMS I n Force ( o r ) ' A l t e r ' t h e C o m p i l a t i o n o f those Llews 

I n F o r c e , t known as t h e Michigan (1970) Michigan Compllad t i a u s l d u r l n o 

the t i m e I n q u e s t i o n I n t h i s Case a t b a r . 

I n LHT^IXULL- Vaara p e s t t h e RATIFICATION OF DUR NEM (1963) 

MICHIGAN .CONSTITUTION , Our Michigan l i e g l s l o t u r e took I t upon them s e l v e s 

w i t h o u t C o E s a t l t u t l o n a l enumerBtad oowara^ t o Act o f f o f the -Old (1906) 

C n n f l t l t u t l o n and T i t l e o f P u b l i c Act (328) o f (19311 by 'REVlSgON' end 

'ftllTERATIOM' o f t h e Compiled l]ewa o f ( 1 9 7 0 ) , and I n V i o l a t i o n o f 

Michigan C o n s t i t u t i o n (1963) A r t jt^) § (36) I n P u b l i c Act (266) o f 

(197f>) . REPEAllED S e c t i o n s 85 , 333, 3336, 3339 , 'SkU, 3*»1 , 3«i2 and 520 

of P u b l i c Act (328) o f (1931) end 750.520 o f t h e Compiled llawa o f (1970) 

and REDRAFTED BY REVISION and 'ftl'TFRATTHH' o f t h e Compllad Lawa and 

put I n I t s p l a c e a whole NEU CRIME t i t l e d C r i m i n a l Sexuel Conduct, l . d . 

a t t a c h e d P u b l i c Act (266) o f (197*») and Senate J o u r n a l 1SQ7 o f ( 1 9 7 4 ) . 
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T h a r e f o r e . t h i s Honorable Michigan Supreme Court : ] u s t i c e s are 

Bound under t h e i r Oath o f O f f i c e o f Our Michigan ( 1 9 6 3 ) C o n a t l t u t l o n 

A r t XI sec ( 1 ) o f t o u l t : 

Sec. 1 . ' A l l O f f i c e r s , C e g i s l a t u r e s , E x e c u t i v e and tJUDICIAlI] 
, b e f o r e e n t e r i n g upon t h e d u t l e a o f t h e i r r a a p a c t l v e 
O f f i c e s , s h a l l t e k e - a n d - s u b s c r i b e . t h e . f o l l o u l n g . O a t h 
or A f f i r m a t i o n . : I do solemnly suear ( o r a f f i r m ) t h a t 
I - u l l l s u p p o r t t h e C o n s t i t u t i o n o f t h e U n i t e d S t a t e s 
end t h a - C o n s t i t u t i o n o f t h i e . S t a t e , and t h e t I m i l l 
f a i t h f u l l y - d i s c h a r g e . t h e - d u t i e s . o f . t h e - O f f i c e - o f - J u a t l c a 
of t h e Michigan Supreme Court a c c o r d i n g t o the beat of.my 
a b i l i t y . » 

t£ ua. h o l d t h e Michigan ( 1 9 6 3 ) C o n s t i t u t i o n A r t (U) g ( 3 6 ) and 'DECLARE' 

t h a t P u b l i c Act ( 2 6 6 ) o f (197t>) , being HCllA 7 5 0 . 5 2 0 a t . sag . o f t h e 

Compiled lietds o f ( 1 9 7 0 ) , UNCONSTITUTIONAl^lIV -ENACTED pa s t t h e M i c h i g a n 

l l e g i a l a t u r e s enuaeratad Potttars i n V i o l a t i o n o f t h e Our M i c h i g a n Const

i t u t i o n ( 1 9 6 3 ) A r t (U) § ( 3 6 ) . 

l i l h a r a f o r e , D e f e n d a n t - A p p e l l a n t Sualn ; P e t i t i o n e r s M o f f I t and 

T a y l o r . Moves t h i s Court t o up h o l d t h e i r Oatha o f O f f i c e , M i c h . Const. 

A r t XI sec ( 1 ) ; and D e c l a r e P u b l i c Act ( 2 6 6 ) o f ( 1 9 7 ^ ) ; being HCllA 

7 5 0 . 5 2 0 a t . Q a o , U n c o n s t i t u t i o n a l and i n U i o l a t l o n o f A r t ff>) $ ( 3 6 ) 

o f Our M i c h i g a n ( 1 9 6 3 ) C o n s t i t u t i o n . 

F u r t h e r , 'Declare ' t h a t each D e f e n d a n t - A p p e l l a n t SMatn - P e t i t i o n e r s 

K e l v i n David M o f f i t and Eduard b l l l l l a m T a y l o r are ' A c t u a l l y I n n o c e n t ' 

as an Indapandant b a s i s o f t h a Crime o f C r i m i n a l Sexual Conduct, because 

Our U n i t e d S t a t e s Supreme Court hsa held:; 

- 1 5 -



n An U n c o n a t l t u t l o n a l S t a t u t e Caw I s Void and I s No Law. 
An Offense c r e a t e d by I t l a not a Crime. A C o n v i c t i o n 
under I t l a n o t m e r l y e r r o n e o u s , b u t I l l e g a l and V o i d 
and can not be e l^egel Ceuaa o f Imprisonment ". Ex Parte S l e b o l d , 
r 100 U.S. (10 O t t o ) a t 376 (1879) 1 . 

CONCilUSION 

HCR 6 . 5 0 2 ( G ) ( 2 ) t h e r e f o r e 'doea n o t - B a r r B e l i e f ' where I n t h l a 

I n s t s n c a D a f a n d a n t - A p p e l l e o t . S w e l n end P e t i t i o n e r s M o f f l t e n d.Taylor 

a l l have p r o v i d e d ' NEWLY .DISCOVERED EVIDENCE ' o f a UNCONSTITUTIONAL' 

Stfetute . MCllA 7 5 0 . 5 2 0 a t . aaq . and " C U A I H - OF - INNOCENCE THEREFORE" • 

T h e r e f o r e . t h l a Honorable M i c h i g a n Supreme Court haa h e l d t h a t 

a 'Defendant may always c h a l l e n g e whether t he S t a t e had.a - r i g h t - t o b r i n g 

tha P r o a e e u t l o n I n t h e f l r a t o l a c a . t h l a i n c l u d i n g t h a r i g h t t o — — 

eh a l l e n q a as D e f e n d a n t - A p p e l l a n t Swain and P e t i t i o n e r s M o f f l t and T a v l o r 

are h e r e i n , as whether t h e S t a t u t e HCLa 7 5 0 .520 a t , aeq . under which 

He/aha l a accused l a C o a a t l t u t l o n a l or not ; People Vs A l v l n . J o h n s o n , 

3 9 6 Mich a t kUU and ^'•2 ( 1 9 7 6 ) . 

ISSUE NO . ( 6 ) : Whether Defendant Sweln l a e n t i t l e d 
t o a New T r i a l p u r s u a n t t o HCL! 7 7 0 . 1 7 

Tha Anawer t o t h i s Question l a Yea ! f ! I 
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Our M i c h i g a n C e g i s i a t u r e p r o v i d e d f o r under HCliA 770 .1 -WEM-TRIAC 

, REASONS FOR -GRANTING I 

Sec. ( 1 ) . The 3udge o f e Court i n u h l c h t h e T r l e l o f en Offense 
i s h e l d , may Grant e New T r i a l t o t h e Defendant f o r any 
causa f o r u h l c h by l a u a Neu T r i a l may be Granted ; or 
uhen i t appeara t o the Court t h a t 3 u a t l c 3 has not been 
done on t h e terme or c o n d l t l o n a aa t h e Court d i r e c t s . 

I n Three p r i o r Cases by t h i s M i c h i g s n Supreme C o u r t , t h l a Court 

r u l e d t h a t : 

'* ,. 
* A C i r c u i t Court Judge has d l Q c r e t l o n ' t o Grant a 

Mot i o n f o r a Neu T r i a l *lMithout l i m i t a t i o n o f tlroa''. 
d e s p i t e t h e S t a t u t e , which d i r e c t s t h a t such Motion 
s h a l l be mads u l t h i n (30) days a f t e r V e r d i c t . * 

SEE T People VS Huruilch , 259 Mich 361 ( 1 9 3 2 ) . 
People V5 S u r n s t e i n . 261 Mich SZU ( 1 9 3 3 ) . 
People VS P a r k e r , 393 Mich a t 5M (1975) . 

T h i s Honorable Michigan Supreme Court went of) t o h o l d t h a t : 

' Tha S t a t u t e m a r l y imposed a time l l m e t on Motions o f R i g h t 
, t h a t i t d i d not [ r e a t r l c t ] t h e Courts " I n h e r e n t .Potdor" 
t o e n t e r t a i n Motions f i l e d e f t e r t h e t d e a d l i n e i . d . 
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F u r t h e r . MCR 6.^31 ( 8 ) , a u b s t a n t l a l l y m o d i f i e s t h e t h e S t a t u t o r y 

a t a n d a r d s f o r G r a n t i n g a Neu T r i a l s e t - f o r t h I n MCl! 770,1 ; See People 

VS Hempton, ^07 /lUich 35U a t 373 ( 1 9 7 9 ) . 

Although t h e Court Rule HCR 6.(»31 (B) r e p e a t s i n s t y l i s t i c a l l y 

r e v i s e d language, t h e f i r s t s t s n d a r d under MCC 770.1 , t h e Court Rule 

s u b s t l t u t e a a Neu Stendard , ( e . g . becauae t h a T r i a l Court b e l i e v e s 

t h e v e r d i c t has r e s u l t e d I n a M i s c a r r i a g e o f 3 u a t l c o ) . 

Thus. the Court Rule under WCR 6.e»3l (B) ' d i d not ' aa u a l l 

t a k e t h a T r i a l C o u r t s ' ' I n h e r s n t . Pouer ' (auiayl , and t h a t HCll 770.1, 

the T r i a l Court has d i s c r e t i o n u l t h o u t t i m e l i m i t s t o Grant Defendent-

A p p e l l e n t Sualn a Neu T r i a l aa t h e Calhoun County C i r c u i t Court 

ao Ordered . 

CONCLUSION 

T h e r a f o r e the Court o f Appeals e r r e d i n i t s O p i n i o n , becauae 

D e f e n d a n t - A p p e l l a n t l a not ' l i m a t e d - t o - r e l i e f ' e v a i l e b l e t h r o u g h 

HCR 6500 e t . sag., aa o u t l i n e d ebove . Thet t h i s Honorable Michigan 

Supreme Court should t h e r e f o r e O v e r r u l e t h e Court o f Appeals Case o f 

People Va Kincsde , 206 Mich App. ^82 ; 522 N .U. 2d 880 (I99t»)., t h a t t h e 

the M i c h i g a n Court o f Appeals quoted I n I t s Opnlon. 

CONCCUSION AS TO Allli ( 6 ) ISSUES 

T h e r e f o r e . f o r the f o r e g o i n g reasons o u t l i n e d above h e r e i n , 
P e t i t i o n e r s K e l v i n David M o f f l t and E d u a r d - U l l l l a m T a y l o r r e s p e c t f u l l y 
r e q u e s t s t h s t t h l a Court s h o u l d conclude snd Grant t h e f o l l o u l n g 
R e l i e f i n t h i s Case! 

- I B -



laaua No . (2) 

laaue No . ( 3 ) 

c o n c e r t w i t h one enother aa i n d i c a t e d above h e r e i n . 

besed on BR ADV - ViOl! ATION ea I n d i c a t e d ebove h e r e i n . 

D e f e n d a n t - A p p e l l a n t Swain doea q u a l i f y t o ssek R e l i e f 
under b o t h MCR 6.502 ( G ) ( 2 ) , 6500 a t . aaq. and MCL 
770.1 as i n d i c a t e d ebove h e r e i n , where t h e Newly D i s c o v e r 
ed E x c u l p a t o r y Evidence o f Dennis Book possessea e n t l t l a a 
D e f e n d a n t - A p p e l l a n t t o a New T r i a l under b o t h a t a d a r d a . 

laaua No . (U) 

I s s u e No . (5) 

HCR 6.502 ( G ) ( 2 ) , 6500 a t . seq, p r o v l d a a as w a l l aa 
HCli 770.1 a b a s i s f o r r e l i e f , where D e f e n d s n t - A p p s l l e n t 
daraonstratea t h r o u g h Dannie Book a a l g n l f l c a n t p o s s i b i l i t y 
o f Her A c t u a l Innocence h e r e i n . 

HCR 6 .502 ( G ) ( 2 ) , 6500 e t . aaq, does n o t . b a r r e l i e f I n 
t h l a case and t h e r e I s a Independent Baala r a i s e d i n t h l a 
Caaa t h a t t h a S t s t i ^ t e upon which Defendant - A p p e l l a n t 
Sweln and P e t i t i o n e r s . H o f f i t . a n r i . T s y l o r stand Imprlaonad 
under I s U n c o n a t l t u t l o n a l snd damonatrataa a a l g n l f l c a n t 
p o a s l b l l l t y o f Claim o f A c t u e l Innocence I n d i c a t e d above 
h e r e i n end aupport by a t t a c h e d P u b l i c Act Evidence and t h e 
M i c h i g a n (1963) C o n a t l t u t i o n A r t ( f t ) § ( 3 6 ) . 

ISSUE NO . ( 6 ) : D e f e n d e n t - A p p e l l e n t Swain i s e n t i t l e d t o e new T r l e l 
under MCC 770.1 ; where t h e Calhoun County C i r c u i t Court 
under t h l a S t a t u t e hea M n h a r a n t oowar' t o Grent e New 
T r i a l as t h e t r l e l Court ao r i g h t f u l l y d i d . 

-19-



R e s p e c t f u l l y S u bmitted and Prayed For, 

Mr.'l^elvln bevld HoMt U 
Cooper Street Correctional F a c i l i t y 
3100 Cooper Street 
Jackson, Michigan 49201 

Ŵ. EdLiarcJ hililjLem Tay^r U ̂ ^̂^̂ 1̂ 
Cooper Street Correctional F a c i l i t y 
3100 Cooper Street 
Jackson, Michigan 49201 
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On order of the Chief Justice, the joint motion of Kelvin David Moffit and Edward 
William Taylor to file a brief amicus curiae on behalf of defendant-appellant is 
GRANTED. The amicus brief will be accepted for filing if submitted on or before 
December 16, 2015. On further order of the Chief Justice, the separate motion of 
Michael Ward for leave to file a brief amicus curiae on behalf of defendant-appellant is 
GRANTED. The amicus brief submitted by Michael Ward on November 20, 2015, is 
accepted for filing. 

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court. 

November 25, 2015 
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appropriation by thetDpeEintendent of public instruction provided for by this 
section shall be conclusivea5"-t«-ihe_authority to borroyit^ljnder this section, 
which certificate may be signed by thelupei^iitendept^ public instruction or 
his authorized representative. A school distriw^S-^Iinot make a new borrow
ing under sections 131 to 135 of Act No. 2^-6fthe PubtiqActs of 1972, being 
sections 388.1231 to 388.1235 of the^^diigan Compiled La^S^srwhile this sec
tion is in effect. 

This act is orderesi-*ftake immediate effect. 
Approved ĵ ugdst 12, 1974. 

[No. 266.] 

AN ACT to amend Act No. 328 of the Public Acts of 1931, entitled "An act 
to revise, consolidate, codify and add to the statutes relating to crimes; to define 
crimes and prescribe the penalties therefor; to provide for the competency of 
evidence at the trial of persons accused of crime; to provide immunity from 
prosecution for certain witnesses appearing at such trials; and to repeal certain 
acts and parts of acts inconsistent with or contravening any of the provisions 
of this act," as amended, being sections 750.1 to 750.568 of tlie Compiled Laws 
of 1970, by adding sections 520a, 520b, 520c, 520d. 520e, 520f, 520g, 520h, 520i 
520j, 520k and 5201; and to repeal certain acts and parts of acts. 

The People of the State of Michigan enact: 

Sections added; penal code. 
Section 1. Act No, 328 of the Public Acts of 1931, as amended, being 

sections 750.1 to 750.568 of the Compiled Laws of 1970, is amended by adding 
sections 520a, 520b, 520c, 520d, 520e, 520f, 520g, 520h, 520i, 520j, 520k and 
5201 to read as follows: 

750.520a Definitions. [M.S.A. 28.788(1)] 
Sec. 520a. As used in sections 520a to 5201: 
(a) "Actor" means a person accused of criminal sexual conduct. 
(b) "Intimate parts" includes the primary genital area, groin, inner thigh, 

buttock, or breast of a human being. 
(c) "Mentally defective" means that a person suffers from a mental dis

ease or defect which renders that person temporarily or permanently incapable 
of appraising the nature of his or her conduct. 

(d) "Mentally incapacitated" means that a person is rendered temporarily 
incapable of appraising or controlling his or her conduct due to the influence 
of a narcotic, anesthetic, or other substance administered to that person without 
his or her consent, or due to any other act committed upon that person without 
his or her consent. 

(e) "Physically helpless" means that a person is unconscious, asleep, or for 
any other reason is physically unable to communicate unwillingness to an act. 

(f) "Personal injury" means bodily injury, disfigurement, mental anguish, 
chronic pain, pregnancy, disease, or loss or impairment of a sexual or reproduc
tive organ. 

(g) "Sexual contact" includes the intentional touching of the victim's or 
actor's intimate parts or the intentional touching of the clothing covering the 
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immediate area of the victim's or actor's intimate parts, i f that intentional 
touching can reasonably be construed as being for the purpose of sexual arousal 
or gratification. 

(h) "Sexual penetration" means sexual intercourse, cunnilingus, fellatio, 
anal intercourse, or any other intrusion, however slight, of any part of a person's 
body or of any object into the genital or anal openings of another person's body, 
but emission of semen is not required. 

(i) "Victim" means the person alleging to have been subjected to criminal 
sexual conduct. 
750.520b Criminal sexual conduct In the first degree; felony. 

[M.S.A. 28.788(2)1 
Sec. 520b. (1) A person is guilty of criminal sexual conduct in the first 

degree i f he or she engages in sexual penetration with another person and if 
any of the following circumstances exists: 

(a) That other person is under 13 years of age. 
(b) The other person is at least 13 but less than 16 years of age and the 

actor is a member of the same household as the victim, the actor is related to 
the victim by blood or aflfinity to the fourth degree to Ae victim, or the actor 
is in a position of authority over the victim and used this authority to coerce 
the victim to submit. 

(c) Sexual penetration occurs under circumstances involving the commis
sion of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and either of 
the following circumstances exists: 

(i) The actor knows or has reason to know that the victim is mentally 
defective, mentally incapacitated or physically helpless. 

(ii) The actor uses force or coercion to accomplish the sexual penetration. 
Force or coercion includes but is not limited to any of the circumstances listed 
in subdivision (f) (i) to (v). 

(e) The actor is armed with a weapon or any article used or fashioned in 
a manner to lead the victim to reasonably believe it to be a weapon. 

(f) The actor causes personal injury tp the victim and force or coercion is 
used to accomplish sexual penetration. Force or coercion includes but is not 
limited to any of the following circumstances: 

(i) When the actor overcomes the victim through the actual appUcation of 
physical force or physical violence. 

(ii) When the actor coerces the victim to submit by threatening to use 
force or violence on the victim, and the victim believes that the actor has the 
present ability to execute these threats. 

(iii) When the actor coerces the victim to submit by threatening to retali
ate in the future against the victim, or any other person, and the victim believes 
that the actor has the ability to execute this threat. As used in this subdivi
sion, "to retaliate" includes threats of physical punishment, kidnapping, or 
extortion. 

(iv) When the actor engages in the medical treatment or examination of 
the victim in a manner or for purposes which are medically recognized as 
unethical or unacceptable. 

(v) When the actor, through concealment or by the element of surprise, 
is able to overcome the victim. 



PUBLIC ACTS 1974—No. 266 1027 

(g) The actor causes personal injury to the victim, and the actor knows or 
has reason to know that the victim is mentally defective, mentally incapaci
tated, or physically helpless. 

(2) Criminal sexual conduct in the first degree is a felony punishable by 
imprisonment in the state prison for life or for any term of years. 

750.520c Criminal sexual conduct in the second degree; felony. 
[M.S.A. 28.788(3)] 
Sec. 520c. (1) A person is guilty of criminal sexual conduct in the second 

degree if the person engages in sexual contact with another person and if any 
of the following circumstances exists: 

(a) That other person is under 13 years of age. 
(b) That other person is at least 13 but less than 16 years of age and the 

actor is a member of the same household as the victim, or is related by blood 
or affinity to the fourth degree to the victim, or is in a position of authority over 
the victim and the actor used this authority to coerce the victim to submit. 

(c) Sexual contact occurs under circumstances involving the commission 
of any other felony. 

(d) The actor is aided or abetted by 1 or more other persons and either of 
the following circumstances exists: 

(1) The actor knows or has reason to know that the victim is mentally 
defective, mentally incapacitated or physically helpless. 

(ii) The actor uses force or coercion to accomplish the sexual contact. 
Force or coercion includes but is not limited to any of the circumstances listed 
in sections 520b(l) (f) (i) to (v). 

(e) The actor is armed with a weapon, or any article used or fashioned in 
a manner to lead a person to reasonably believe i t to be a weapon. 

(f) The actor causes personal injury to the victim and force or coercion is 
used to accomplish the sexual contact. Force or coercion includes but is not 
limited to any of the circumstances listed in section 520b(l) (f) (i) to (v). 

(g) The actor causes personal injury to the victim and the actor knows or 
has reason to know that the victim is mentally defective, mentally incapaci
tated, or physically helpless. 

(2) Criminal sexual conduct in the second degree is a felony punishable 
by imprisonment for not more than 15 years. 

750.520d Criminal sexual conduct in the third degree; felony. 
[M.SJ^. 28.788(4)] 
Sec. 520d. (1) A person is guilty of criminal sexual conduct in the third 

degree if the person engages in sexual penetration with another person and 
if any of the following circumstances exists: 

(a) That other person is at least 13 years of age and under 16 years of age. 
(b) Force or coercion is used to accomplish the sexual penetration. Force 

or coercion includes but is not limited to any of the circumstances listed in 
section 520b(l) (f) (i) to (v). 

(c) The actor knows or has reason to know that the victim is mentally 
defective, mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the third degree is a felony punishable by 
imprisonment for not more than 15 years. 
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750.520e Criminal sexual conduct in the fourth degree; misdemeanor. 
[M.S.A. 28.788(5)] 
Sec. 520e. (1) A person is guilty of criminal sexual conduct in the fourth 

degree if he or she engages in sexual contact with another person and if either 
of the following circumstances exists: 

(a) Force or coercion is used to accomplish the sexual contact. Force or 
coercion includes but is not limited to any of the circumstances listed in section 
520b(l) (f) (i) to (iv). 

(b) The actor knows or has reason to know that the victim is mentally 
defective, mentally incapacitated, or physically helpless. 

(2) Criminal sexual conduct in the fourth degree is a misdemeanor pun
ishable by imprisonment for not more than 2 years, or by a fine of not more 
than $500.00r or both. 

750.520f Second or subsequent offense; penalty. [M.S.A. 28.788(6)] 
Sec. 520f. (1) If a person is convicted of a second or subsequent oflFense 

under section 520b, 520c, or 520d, the sentence imposed under those sections 
for the second or subsequent offense shall provide for a mandatory minimum 
sentence of at least 5 years. 

(2) For purposes of this section, an offense is considered a second or sub
sequent offense if, prior to conviction of the second or subsequent offense, the 
actor has at any time been convicted under section 520b, 520c, or 520d or 
under any similar statute of the United States or any state for a criminal sexual 
offense including rape, carnal knowledge, indecent liberties, gross indecency, 
or an attempt to commit such an offense. 

750.520g Assault with intent to commit criminal sexual conduct; felony. 
[M.S.A. 28.788(7)] 
Sec. 520g. (1) Assault with intent to commit criminal sexual conduct in

volving sexual penetration shall be a felony punishable by imprisonment for 
not more than 10 years. 

(2) Assault with intent to commit criminal sexual conduct in the second 
degree is a felony punishable by imprisonment for not more than 5 years. 

750.520h Corroboration of victim's testimony not required. 
[M.S.A. 28.788(8)] 
Sec. 520h. The testimony of a victim need not be corroborated in prose

cutions under sections 520b to 520g. 

750.520i Resistance by victim not required. [M.S.A. 28.788(9)] 
Sec. 520i. A victim need not resist the actor in prosecution under sections 

520b to 520g. 

750.520j Evidence of victim's sexual conduct. [M.S.A. 28.788(10)] 
Sec. 520j. (1) Evidence of specific instances of the victim's sexual conduct, 

opinion evidence of the victim's sexual conduct, and reputation evidence of the 
victim's sexual conduct shall notbe admitted under sections 520b to 520g unless 
and only to the extent that the judge finds that the following proposed evidence 
is material to a fact at issue in the case and that its inflammatory or prejudicial 
nature does not outweigh its probative value: 

(a) Evidence of the victim's past sexual conduct with the actor. 
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(b) Evidence of specific instances of sexual activity showing the source or 
origin of semen, pregnancy, or disease. 

(2) If the defendant proposes to offer evidence described in subsection (1) 
(a) or (b), the defendant within 10 days after the arraignment on the information 
shall file a written motion and offer of proof The court may order an in 
camera hearing to determine whether the proposed evidence is admissible 
under subsection (1). If new information is discovered during the course of 
the trial that may make the evidence described in subsection (1) (a) or (b) 
admissible, the judge may order an in camera hearing to determine whether 
the proposed evidence is admissible under subsection (1). 

750.520k Suppression of names and details. [M.S.A. 28.788(11)] 
Sec. 520k. Upon the request of the counsel or the victim or actor in a 

prosecution under sections 520b to 520g the magistrate before whom any 
person is brought on a charge of having committed an offense under sections 
520b to 520g shall order that the names of the victim and actor and details of 
the alleged offense be suppressed until such time as the actor is arraigned on 
the information, the charge is dismissed, or the case is otherwise concluded, 
whichever occurs first. 

750.5201 Sexual assault on legal spouse. [M.S.A. 28.788(12)] 
Sec. 5201. A person does not commit sexual assault under this act i f the 

victim is his or her legal spouse, unless the couple are living apart and one of 
them has filed for separate maintenance or divorce. 

Saving clause. 
Section 2. All proceedings pending and all rights and liabilities existing, 

acquired, or incurred at the time this amendatory act takes effect are saved and 
may be consummated according to the law in force when they are commenced. 
This amendatory act shall not be construed to affect any prosecution pending 
or begun before the effective date of this amendatory act. 

Repeal. 
Section 3. Sections 85, 333, 336, 339, 340, 341. 342 and 520 of Act No. 

328 of the Public Acts of 1931, being sections 750.85,750.333,750.336,750.339, 
750.340, 750.341. 750.342 and 750.520 of the CompUed Laws of 1970. and 
section 82 of chapter 7 of Act No. 175 of the Pubhc Acts of 1927, being section 
767.82 of the Compiled Laws of 1970, are repealed. 

Effective date. 
Section 4. This amendatory act shall take effect November 1, 1974. 
Approved August 12, 1974. 

[No. 267.] 

AN ACT to amend the title and section 2 of Act No. 50 of the Public Acts 
of 1969. entitled "An act to authorize the state administrative board to convey 
certain land located in Calhoun county, Michigan," and to add sections 3, 4 and 
5 



-iS-z CHJ^ Scpc^ '-^^F^p -=1=5 ^ F=̂=̂*= F>=̂1 :̂ô•Îl:̂ 
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STATE OF MICHIGAN 

IN THE SUPREME COURT 

The People o f the 
S t a t e o f Hlchfli^an, 

P l a i n t i f f - A p p e l l e e 

SC NO. 1 5099'* 

US 

l l o r l n d a I r e n e Swein , 

De f e n d e n t - A p p e l l a n t 

-/ » PROOF OF-SEBVICE ' 

I Edwerd U l l l i e m T e y l o r c e r t i f i e s t h a t he served Via U n i t e d 
S t a t e s m a l l postage pre p a i d a copy o f t h e f o l l o w i n g : 

[ 1 1 : Amicus Curiae B r i e f w i t h attachamants 

[ 2 ] : Proof o f S e r v i c e . 

[ 3 1 : L a t t e r t o Supreme Court C l e r k . 

UPON : 
Ms. C a l t l i n Plummar 
Attorney f o r Dafandant-Appallant 
701 South State Street 
Ann Arbor, Michigan (>8109 

Ma. Jennifer Kav Clark 
Calhoun County Prosecuting Attorroy 
161 East Michigan Ave. 
Settle Creak, Michigan '»9014 

The u n d e r s i g n e d c e r t i f i e s t h a t t h e above s t a t e d I s t r u e end I s 
c o r r e c t , executed on t h i s day o f Dscamber , 2015. 

Edward U i l l i a m TdOylor 

1 and l a s t * 



Mr. Knlx/ln Havld M o f f i t [# 271355 1 (and) 
Mr. Edhiard t J l l l i a m T a y l o r [ft 262453 1 
Cooper S t r e e t C o r r e c t i o n a l F a c i l i t y 

3100 Cooper S t r e e t 
Jackson, Mlchlgen 49201 

A t t n : Ha ..Inqer-Z..Meyer DEPUTY COURT CCERK 
Mic h i g a n Supreme Court 
M i c h i g a n H a l l o f J u s t i c e 
P .0 . BOX 30052 
L a n e i n g , Michigan 4B909 

RE : People VS Sbiain 
S .C . Doc . No . [ 150994 1 

Dear Ms. Meyer , 

Enclosed please f i n d f o r f i l i n g and r e c o r d i n g i n t h i s 

Honorable Court w i t h i n t h e ( 2 1 ) - day t i m e l l m e t , s a t - f o r t h i n C h i e f J u a t i c a 

Robert P. Vounga Order dated November.25^ 2015 as r e f l e c t e d e t t a c h e d t o 

t h i s l e t t e r t h a t o f t h a f o l l o w i n g : 

( 1 1 : ( 1 ) - O r i g i n a l Amicus Curiae B r i e f from K e l v i n David M o f f i t 

and Edward U i l l l a m T a y l o r . 

[ 2 1 : ( 1 ) - O r i g i n a l PROOF OF SERVICE. 

Please f i l e and r e c o r d a c c o r d i n g l y . T thank you i n advance f o r your 

prompt time and your a s s i s t a n c e i n t h i s a r g e n t m a t t e r . THANK YOU !!!! 

Very T r u l y Yours', 

4 . KBlvln David Moffit fe; Ected ulliian TeyW [# 262453] 

c r . [fUe]. - 1 and l a s t -


