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STATEMENT OF A P P E L L A T E JURISDICTION 

On June 13. 2 0 1 3 . ^ e trial court dismissed Defendant-Appellant's Habitual Offender 
Fourth Offense Notice (See Order attached as Exhibit A). On July 29, 2014, the 
Michigan Court of Appeals reversed the trial court's ruling and remanded the case for 
further proceedings (See Michigan Court of Appeals July 29, 2014, Unpublished Opinion 
attached as Exhibit B). The Court has jurisdiction to consider the Defendant-Appellant's 
application for leave to appeal as it is being filed within 56 days of the July 29, 2014 
Michigan Court of Appeals unpublished opinion. See MCR 7.203(C) (2) and (4). 

STANDARD OF REVIEW 

The interpretation and application of statutes is a legal question reviewed de novo. 

Estes V Titus. 481 Mich 573, 578-79; 751 NW2d 493 (2008); Pelleqrino v AMPCO Svs 

Parking. 486 Mich 330. 338; 785 NW2d 45 (2010). 

DATE AND NATURE OF JUDGMENT A P P E A L E D FROM 

Since the prosecuting attorney failed to serve defense counsel with a copy of the 

fe lony Information within 21 days of the arraignment that stated the Habitual Fourth 

Offense Notice. Defense counsel filed a motion to dismiss the Habitual Notice. On June 

13, 2014, the trial court granted the motion (See Order Granting Defendant's Motion to 

pismiss Habitual Offender Count attached as Exhibit A). 

Plaintiff-Appellee appealed the trial court order to the Michigan Court of Appeal. In 

an opinion dated July 29. 2014, the Michigan Court of Appeals reversed the trial court's 



ruling and remanded for further proceedings (See Court of Appeals Unpublished Opinion 

and dissent attached as Exhibit B). 

Defendant brings this Application for Leave to the Supreme Court seeking a i-eversal 

|of the Michigan Court of Appeals July 29, 2014 decision. 

STATEMENT OF QUESTIONS PRESENTED 

I. WHETHER THE TRIAL COURT E R R E D WHEN IT DISMISSED THE 
HABITUAL OFFENDER - FOURTH O F F E N S E NOTICE? 

Plaintiff-Appellee says, "Yes." 
Defendant-Appellant says, "No." 
Trial Court answers, "No," 
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QTATFMFNT OF FACTS 

On February 6, 2013, Defendant-Appellant Fateen Muhammad was arraigned before 
54-A District court Judge Frank J. Deluca. Judge Deluca informed Defendant-Appellee 
that he faced a maximum of more than 20 years and 10 years respectively for the two 
felony charges that were filed against Appellee, but Judge Deluca never informed 
appellee that he faced a maximum of life in prison as a result of the habitual notice for the 

felony charges that he faced (See transcript from arraignment, pages 3-4, attached as 
Exhibit C). in addition. Judge Deluca never asked Defendant-Appellee if Appellee 
understood the charges and maximum penalties that Appellee was facing (See pages 3-4 
Df Exhibit C). 

Defense counsel received a copy of the Felony Complaint on February 11, 2013 (See 

Felony Complaint attached as Exhibit D). The Felony Complaint contained the Habitual 

Offender Fourth Offense Notice (See Exhibit D). 

Following a February 15, 203 Preliminary Examination, the above-referenced case 

. a s bound over to 30'^ Judicial Circuit Court (See Adult Bind Over Form attached as 

Exhibit E). Following the Preliminary Examination, Defendant-Appellant signed a form 

: ,at waived his Circuit Court Arraignment (See Waiver of Arraignment and Election to 

Stand Mute or Enter a Guilty Plea attached as Exhibit F). Thereafter, on March 27, 2013 

. Circuit court Pre-Trial was held (See Criminal Pre-Trial Conference Order attached as 

exhibit G). Neither Defendant nor Defendants counsel was provided with a copy of the 

elony information at the Pre-Trial. 
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In this Application for Leave to Appeal, Defendant-Appellant's attorney does not 

dispute that he and his client received a copy of the Felony Complaint prior to the 

February 15, 2013 preliminary examination. 

There is no dispute that that the Felony Complaint contained an Habitual Offender 

Fourth Offense Notice. However, there is absolutely no factual dispute, between Plaintiff-

appellee and Defendant-Appellant that the Plaintiff-Appellee Prosecutor failed to serve 

Defendant-Appellant's trial attorney with a copy of the Felony Information that contained 

an Habitual Offender Fourth Offense Notice within 21 days after the Information was filed. 

The trial court agreed with Defendant-Appellant and following a May 29, 2014 hearing on 

Defendant-Appellant's Motion to Dismiss Habitual Count, the trial court dismissed the 

Habitual Count (See May 29, 2014 transcript of hearing on Defendant-Appellant's Motion 

o Dismiss attached as Exhibit H). 

Plaintiff-Appellee appealed the trial court's ruling to the Michigan Court of Appeals 

^ho revered the trial court in a July 29. 2014 Unpublished Opinion (See Exhibit B). 

Plaintiff-Appellant now seeks a reversal of the Michigan Court of Appeals ruling. 

L E G A L ARGUMENT 

I. THE TRIAL COURT DID NOT ERROR WHEN IT DISMISSED THE 
HABITUAL OFFENDER FOURTH O F F E N S E NOTICE. 

This case involves the interpretation of a statute that is not ambiguous. As it relates 

o interpreting a statute the Court in Sun Valley Foods Co. v Ward. 460 Mich 230, 596 

NW2d 119 (1999) stated as follows: 

"The rules of statutory construction are well established. The foremost rule, 
and our primary task in construing a statute, is to discern and give effect to the 
intent of the Legislature. Murphy v Michigan Bell Telephone Co. 447 Mich. 93. 
98; 523 N.W.2d 310 (1994). See also Nation v W D E Electric Co. 454 Mich. 



489, 494; 563 N.W.2d 233 (1997). This task begins by examining the language 
of the statute itself. The words of a statute provide "the most reliable evidence 
of its intent " United States v Turkette. 452 U.S. 576, 593; 101 S. Ct. 2524; 
69 L. Ed. 2d 246 (1981). If the language of the statute is unambiguous, the 
Legislature must have intended the meaning clearly expressed, and the 
statute must be enforced as written. No further judicial construction is required 
or permitted. Trvc v Michigan Veterans' Facility. 451 Mich. 129, 135; 545 
N.W.2d 642 (1996). Only where the statutory language is ambiguous may a 
court properly go beyond the words of the statute to ascertain legislative intent. 
Luttrell V Dep't of Corrections. 421 Mich. 93; 365 N.W.2d 74 (1984). 

In interpreting the statute at issue, we consider both the plain meaning of the 
critical word or phrase as well as "its placement and purpose in the statutory 
scheme." Bailey v United States. 516 U.S. 137. 145; 116S. Ct. 501; 133 L. 
Ed. 2d 472 (1995). See also Hollowav v United States. 526 U.S. 1; 119 S. Ct. 
966; 143 L. Ed. 2d 1 (1999). As far as possible, effect should be given to every 
phrase, clause, and word in the statute. Gebhardt v O'Rourke. 444 Mich. 535, 
542; 510 N.W.2d 900 (1994). The statutory language must be read and 
understood in its grammatical context, unless it is clear that something 
different was intended. Aetna Finance Co v Gutierrez, 96 N.M. 538; 632 P.2d 
1176 (1981)." 

It is a general rule of grammar and of statutory construction that a modifying 
word or clause is confined solely to the last antecedent, unless a contrary 
intention appears. Daley Beta-C. Inc. 227 Mich. App. 57, 68; 574 N.W.2d 697 
(1997); Weems v Chrysler Corp. 448 Mich. 679, 699; 533 N.W.2d 287 (1995). 
See also 2A Singer, Sutherland Statutory Construction (5th ed), § 47.33, p 
270." 

Sun Valley at 236-237. 
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The controlling statute regarding the filing and serving of Habitual Offender Notices is 

^CL 769.13. MCL 769.13(1) and (2) state as follows: 

"§ 769.13. Notice of intent to seek enhanced sentence; filing by prosecuting 
attorney; challenge to accuracy or constitutional validity; evidence of existence 
of prior conviction; determination by court; burden of proof. 

Sec. 13. (1) In a criminal action, the prosecuting attorney may seek to enhance the 
sentence of the defendant as provided under section 10, 11, or 12 of this chapter, by 
filing a written notice of his or her intent to do so within 21 days after the defendant's 
arraignment on the information charging the underlying offense or, if arraignment is 
waived, within 21 days after the filing of the information charging the underlying 
offense. 
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(2) A notice of intent to seek an enhanced sentence filed under subsection (1) shall 
list the prior conviction or convictions that will or may be relied upon for purposes of 
sentence enhancement. The notice shall be filed with the court and served upon the 
defendant or his or her attorney within the time provided in subsection (1). The 
notice may be personally served upon the defendant or his or her attorney at the 
arraignment on the information charging the underlying offense, or may be served in 
the manner provided by law or court rule for service of written pleadings. The 
prosecuting attorney shall file a written proof of service with the clerk of the court." 

(Emphasis added). 

The Court in People v Ellis. 224 Mich App 752; 569 NW2d 917 (1997) addressed the 

issue of timely filing and serving an Habitual Offender Notice: 

"If a prosecutor wishes to file a supplemental information alleging that a defendant is 
an habitual offender, he must do so "promptly." People v Fountain. 407 Mich. 96, 98; 
282 N.W.2d 168 (1979). In defining "promptly," our Supreme Court has stated: 
The purpose of requiring a prosecutor to proceed "promptly" to file the supplemental 
information is to provide the accused with notice, at an early stage in the 
proceedings, of the potential consequences should the accused be convicted of the 
underlying offense. We conclude that a standard which would find a filing on the day 
of trial to suffice is an inadequate one. We recognize that any "rule" which we 
might establish is subject to the criticism that it is arbitrary. However, we 
believe that the imposition of a "rule" is preferable to the ad hoc decision­
making which has been the practice heretofore. 

Accordingly, we hold that a supplemental information is filed "promptly" if it is filed not 
more than 14 days after the defendant is arraigned in circuit court (or has waived 
arraignment) on the information charging the underlying felony, or before trial if the 
defendant is tried within that 14-day period. We believe that such a rule allows the 
prosecutor sufficient time to make a decision concerning supplementation while at the 
same time providing notice at an early stage of the proceedings to the defendant of 
the potential consequences of conviction of the underlying felony. [People v 
Shelton,4M Mich. 565, 569; 315 N.W.2d 537 (1982).] 

The Legislature has seen fit to enlarge the time within which a prosecutor may file an 
habitual offender information to twenty-one days: 

(1) In a criminal action, the prosecuting attorney may seek to enhance the sentence of 
the defendant as provided under section 10, 11, or 12 of this chapter, by filing a 
written notice of his or her intent to do so within 21 days after the defendant's 
21 days after the filing of the information charging the underlying offense. 
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(2) A notice of intent to seek an enhanced sentence filed under subsection (1) shall 
list the prior conviction or convictions that will or may be relied upon for purposes of 
sentence enhancement. The notice shall be filed with the court and served upon the 
defendant or his or her attorney within the time provided in subsection (1). [MCL 
769.13; MSA 28.1085, as amended by 1994 Pa. 110.] 

As this Court has recently held, this statute reflects a bright-line test for determining 
whether a prosecutor has filed a supplemental information "promptly." People 
BoHinaer. 224 Mich. App. 491. 492; 569 N.W.2d 646 (1997)." 

Ellis at 754-755. (Emphasis added). 

* * * 

Given the time line in this case, it is clear that Appellee failed to comply with the 

service requirements of MCL 769.13 when Appellee failed to serve the defense with a 

copy of the sentence enhancement request within 21 days of filing the same in circuit 

court. Given this violation of MCL 769.13, the proper remedy is to strike the sentence 

enhancement. This is true whether or not the untimely service prejudiced Defendant. 

See People v Coblev. 463 Mich 893; 618 NW2d 768 (2000). 

The Michigan Supreme Court in Coblev. in rejecting the appellate court's ruling in 

People V Coblev. Unpublished, Michigan Court of Appeals, (Docket No. 204155, April 19, 

1999 at page 2-3 attached as Exhibit H) "that although the prosecution's failure to serve 

notice upon defendant was technically a violation of the statute, such error was harmless 

because defendant had actual notice of this filing. . ..;" stated as follows: 

"On order of the Court, the application for leave to appeal from the April 20, 1999 
decision of the Court of Appeals is considered, and, pursuant to MCR 7.302(F)(1). 
in lieu of granting leave to appeal, we REMAND this case to the trial court. On 
remand, the defendant's sentence, as a fourth habitual offender, shall be VACATED 
and the defendant resentenced because the prosecutor has not proven that the 
notice of sentence enhancement was served on defendant within 21 days 
after the defendant was arraigned. In all other respects, the application for leave 
to appeal is DENIED. 

We do not retain jurisdiction." 
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Coblev , 463 Mich at 893 (Emphasis added) (See opinion also attached as Exhibit I). 

* * * 

During the Michigan Court of Appeals proceedings in this case, Plaintiff-Appellee 

relied primarily on three unpublished rulings in its attempt to overturn current Michigan 

Supreme Court precedent. Those cases include the following: in People v Coblev. 

Unpublished, Michigan Court of Appeals. (Docket No. 204155. April 19. 1999) (See 

Exhibit J) , People v Hardwick. Unpublished Memorandum, Michigan Court of Appeals, 

(Docket No. 231393. August 9, 2002) (See Exhibit J), People v Bouie. Unpublished 

Memorandum. Michigan Court of Appeals, (Docket No. 232963, October 11. 2002) (See 

Exhibit J) and People v Johnson, Unpublished Memorandum. Michigan Court of 

Appeals, (Docket No. 304273, June 21. 2012) (See Exhibit J) . 

People V Coblev, Unpublished Opinion Michigan Court of Appeals Decided April 20. 
1999 (Docket No. 204155) 

In People v Coblev. Unpublished Opinion Michigan Court of Appeals Decided April 

20, 1999 (Docket No. 204155) defendant was conv/cfed of two counts of felonious 

assault, malicious destruction of property over $100.00 and escape from lawful custody. 

Defendant was sentenced as a fourth habitual offender. Defendant's appeal included an 

assertion that the prosecuting attorney failed to serve notice of the prosecutors intent to 

seek an enhanced sentence. As to the above assertion, the Coblev Court concluded as 

follows: 

"We conclude that although the prosecutor's failure to serve notice upon defendant 
was technically a violation of the statute, such error was harmless because 
defendant had actual notice of this filing well before trial, and he did not suffer any 
prejudice by the lack of service." 

Coblev at page 2 (See People v Cobely attached as Exhibit H). 
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As noted above, the Michigan Supreme Court in Coblev rejected the above-noted 

reasoning. The service requirements of MCL 769.13 are quite clear. The absolute best 

way to provide a defendant with actual notice of any sentence enhancement is to serve a 

copy of the Information (or notice enhancement) on defendant or defendant's attorney. It 

is not the job of a defense attorney to guess whether a prosecuting attorney intends to 

seek an habitual fourth offense notice, simply because the prosecuting attorney sought 

such a request in the district court. Certainly, a defense attorney may assume that a 

prosecutor may seek a similar habitual offender notice in the circuit court. The great thing 

that MCL 769.13 does is remove all assumptions and provides the defense with 

documentation of the prosecuting attorneys intentions regarding whether or not to seek 

an Habitual Offender - Fourth Offense Notice. 

People V Hardwick. Unpublished Memorandum Opinion Michigan Court of Appeals 
Decided Augusts . 2012 (Docket No. 231393) 

In People v Hardwick, Unpublished Opinion Michigan Court of Appeals. Decided 

August 9. 2012 (Docket No. 231393) defendant was convicted o1 larceny from a person 

and was sentenced to five to ten years in prison. In the Felony Complaint, the prosecutor 

included an Habitual Offender - Fourth Offense Notice. The district court register showed 

that the defendant was arraigned on "all counts" and the return to circuit court includes 

defendant's preliminary examination with the following statement: 

"I understand that I will be bound over to the Circuit Court on the charges in the 
complaint and warrant." Hardwick at 2 (See Exhibit I). 

* * * 

Interestingly, a review of the Adult Bind Over form (attached as Exhibit E) does not 



The C u r i U w omce, P L L C 
2S75 Nonhwind Drive 

Suite 117 
East Lansing. MI 48S23 

(517)133-9905 

indicate that Appellant was bound over to the circuit court on the charges in the 

complaint. Further, Appellant was not provided with a copy of the Felony Information at 

the close of the preliminary examination. 

The Hardwick court refused to set aside defendant's habitual offender's sentence 

stating that: 

"Because the notice of intent was filed as part of the information, it was timely filed under 
MCL 769.13. Although defendant claims that he was never served with a copy of the 
information and notice, the lower court file establishes that defendant and his attorney 
had actual notice of the intent to seek enhancement as a fourth felony offender 
from the day the complaint and warrant were Issued. Under these circumstances, we 
decline to vacate defendant's habitual offender sentence." 

People V Hardwick at 2 (Emphasis added). 

Notwithstanding the above holding in Hardwick. the only way to prove actual notice 

pursuant to MCL 769.13(2) is to serve defendant with a copy of the intent to seek an 

enhancement of sentence within 21 days after such a request is filed. 

People v Bouie. Unpublished Memorandum Opinion Michigan Court of Appeals 
Decided October 11, 2002 (Docket No. 232963) 

In People v Bouie. Unpublished Memorandum Opinion Michigan Court of Appeals 

Decided October 11, 2002 (Docket No. 232963) the defendant was convicted of assault 

with intent to do great bodily harm less than murder, MCL 750.84 and appealed 

thereafter. Defendant's appeal included an assertion that the prosecutor failed to timely 

file a notice of intent to seek sentence enhancement. Defendant waived circuit court 

arraignment and acknowledged by his signature that he received and read the information 

and understood the substance of the charges. The information filed in the circuit court 

contained the same notice of intent to seek enhancement that was contained in the 

complaint and warrant. 
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The Bouie case does not apply to this case because here Defendant-Appellee did not 

receive a copy of the Information by the deadline outlined in MCL 769.13. 

People V Johnson, Unpublished Opinion, IVIichlgan Court of Appeals, (Docket No. 
304273, June 21,2012) 

The Johnson case involves another conviction and appeal of right. The prosecution 

timely filed an Felony Information on September 28, 2006 and a supplemental Information 

the same day that sought a sentence enhancement as a fourth habitual offender. The 

defendant was arraigned on October 13, 2006 and on February 23, 2007 the prosecution 

filed a motion to amend the supplemental Information to correct the dates of the 

convictions. 

This case is distinguishable because in Johnson, there is no argument that the 

prosecution served the Information in an untimely manner. The argument is that the 

Information was timely served but the dates of convictions were incorrect. In short, the 

argument in Johnson is simply an objection to allowing dates to be corrected. 

As is quite clear, the facts and holding in Johnson are completely distinguishable 

from this case and should be discarded in any analysis. 

DISCUSSION 

Plaintiff-Appellant Ingham County Prosecuting Attorney's office failed to comply with 

the service requirement outlined in MCL 769.13. This fact is not in dispute. Based on the 

records, the prosecutor filed the Felony Information on February 27. 2013. All the 

prosecuting attorney needed to do is place a copy of this Information in an envelope and 

mail the same to defense counsel (or send the document via e-mail to defense counsel) 

within 21 days of filing the same. Not only did this not happen, but the prosecuting 
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attorney failed to hand defense counsel a copy of the Information when they met face to 

face at a Pre-Trial on March 27, 2013. There is simply no excuse for this failure. 

The bottom line is that MCL 769.13 is clear and it works to the benefit of both the 

defense and prosecution bars because it removes all speculation, assumptions and 

arbitrariness as to what a defendant or defense attorney may have known. It removes 

appellate courts from relying on what may or may not have have occurred in district 

courts. 

Here, the prosecuting attorney did not serve the defense with a copy of the Felony 

Information (with the requested sentence enhancement) as required by MCL 769.13(2). 

The statute does not provide for an exception for late service or for harmless error. The 

Legislature gave prosecuting attorney's a clear and unambiguous deadline of when to file 

and serve a sentence enhancement. Failing to comply with this deadline is a clear 

violation of the statute, which requires dismissal of the habitual offender fourth offense 

notice. 

JUDGMENT APPEALED AND R E L I E F SOUGHT 

Defendant-Appellant appeals from the July 29, 2014, Michigan Court of Appeals 

Unpublished Opinion that reversed the trial court's ruling dismissing Defendant-

Appellant's Habitual Offender Fourth Offense Notice and Defendant-Appellant moves 

this Honorable Court to either grant this application for leave to appeal, or reverse the 

orders and judgments of the Court of Appeals, and remand this case to the Ingham 

County Circuit Court for further proceedings. 

1 0 
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Date: September 22, 2014 

Respectfully submitted. 

The Curi Law Office^ P.L.L.C. 

By:^DTJ9epfc^ 
Attornei^forDefe 
2875?NcuthwiQ^ 137 
East Lahsing, Michigan 48823 
(517) 333-9905 
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STATE 0F,[V1ICHIGAN 
!N THE 30 ' " J U D I C A L C IRCUIT 

P E O P L E O F T H E S T A T E OF MICHIGAN, 

Plaintiff. 

V 

F A T E E N M U H A M M A D , 

Defendant . 

I n g h a m C o u n t y P r o s e c u t i n g A t t o r n e y 
Stuart Dunn ings , Ml (P31089) 
303 W Ka lamazoo Street 
Lansing, Mich igan 48933 
(517 )483 -6108 

Case No. 13-161-FH 

Hon. Rosemar ie E. Aquil ina 

R K C E I V E i ; ' 
JUN 1'8 2013 

The Cu r i L a w O f f i c e , P.L.L.C. 
Attorney for Defendant 
Joseph D. Cur l (P47811) 
2675 Nor thwind Drive, Su i te l37 
East Lans ing , Michigan 48823 
(517) 333-9905 

O R D E R 
G R A N T I N G D E F E N D A N T ' S M O T I O N T O DISMISS 

H A B I T U A L O F F E N D E R C O U N T 

At a session of said Court , held in the Courthouse 
in the City o / iU^nsing. County of Ingham 

on the / / J^T ' tday of June, 2013 

P R E S E N T : THE H O N O R A B L E R O S E M A R I E E. AQUIL INA, 
C IRCUIRT C O U R T J U D G E 

This Court having reviewed Defendant 's Mot ion to Dismiss Habitual Offender Count 

and the People 's Response m opposit ion to the motion, and oral argument from defense 

counsel and the People , and after consider ing the above and the Court being otherv/ise 

fully advised in the premises; 

ATTACHMENT lo 
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IT IS H E R E B Y ORDERED; 

Defendant 's Mot ion to.D.smiss Habi tua lOf fender Count is GRANTED and the 

Habitual Of fender Count is hereby dismissed for the reasons stated on the record. 

Dated; i3M 
0 ^ 
•J 

UMI! 
'H6n. Rosemar ie 
Circuit Court Judge. 
Ingham County 
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S T A T E O F M I C H I G A N f^! 

C O U R T O F A P P E A L S 

PEOPLE OF T H E S T A T E OF M1CH1C3AN. U N P U B L I S H E D 

July 29. 2 0 U 
Plaint i f f-Appel lani . 

V No. 317054 
Ingham Circui i Coun 

F A T E E N R O H N M U H A M M A D , LC No . 13-000161-FH 

Defendant-Appellee. 

Before: MuRR.-w. P.J., and OXONNEi.L and B O R R E L L O . JJ, 

P E R C U R I . A M . 

In this interlocutory appeal, the proseciiiion appeals by leave granted ihe trial court's 
order dismissing a habitual offender noiicc for failure to timely serve the notice on defendant. 
Because we hold thai the harniless cnor rule applies lo errors in the applicaiion ol' M C L 
769.13(2). we reverse. 

Defendant was charged with firsi-dcgree home invasion. M C L 750.110a(2). and assault 
with intent to do great bodily harm less than murder, M C L 750.84. The felony warrant and 
felony complaint, both dated February 6. 2013. included a fourth habitual offender notice. .At 
arraignment, the district coun noted for the record that each o f the charges carried a habitual 
notice and that the "penalties could be made greater than 20 years and 10 years respectively." 
Subsequently, defendant and his attorney signed a wi iden waiver o f circuit court arraignment 
which ackjiowledged that they had received a copy of the "Felony complaint." .At the 
preliminary examination, the court noicd that defendant uas a "founh habitual offender." On 
February 27. 2013. the felony inforinaiion. which included a fourth habitual offender notice, was 
filed. On March 27. 2013. a pretrial conference was conducted in the circuit court, and 
del'endant's aitorney signed the pretrial conference order, which included an indication thai i f 
defendant pleaded to count one o f the complaint, the prosecution would dismiss the habitual 
offender noiicc and the second count o f the complaint. 

Defendant assened that neither he nor his atu.irnc> received a copy o f the ielon\ 
information when it was filed on Fcbruar\- 27. There is no proof o f scrN ice of notice oi' fourth 
habitual offender in the lower court file, histead. on Apr i l 24. 2013. the prosecutor forwarded a 
copy of the felony information to defendant. Thereafter, on May 22. 2013. defendant filed u 
motion to dismiss the habitual offender count because the information was "not timeiv filed or 
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the habiiual offender charge was a factor thai was used in ongoing plea 
negoiiations. The proof o f ser\'ice requirement m M C I - 769.13(2) . . . is designee! 
10 cnf'Ure iha\ a detendani pvomplly receives notice the poieniiat consequences 
of an habitual offender charge should he be con\ icicd o f the underly ing offense. . 
. . Tnus. where there is no dispute thai defendani was actualh' aware ot the 
prosecutor's inieni lo f i le the habitual infornui ion , we conclude that detendam 
w âs not prejudiced by the prosecutor's noncompliance with the statute, \Coble}. 
iinpub. op at 1 -2 (cuaiions and Iboinoie omitied.)! 

In lieu o f granting lea\'e to appeal, our Supreme Court remanded the mailer to the iriai 
coun instructing the trial coun ihat the defendant's fourth habiuial offender status was \acaie-d 
•'because the prosecutor has not pro\ en that the notice o!'sentence enhancement was served on 
detendam wi th in twenty-one days after the defendant was iirvaigned." Cobley. 463 Mich at 892^ 
As stated by the majori ty, an order o f o u r Supreme Coun is binding precedent when the rationale 
can be understood. People v Edgeii. 220 M i c h App 6S6. n 6: 560 N \ \ ' 2 d 360 i i996 i . Clear!>-
ihis Coun in Cobley based its alTirmance of the defendant's fourth liabitual status on the 
hamiless error rule, VICL 769,26, Our Supreme Coun rejected application o f the harmless error 
rule to violations o f M C L 769.13(,2l when ihc prosecuiov cannot pro\e that the noiii;e ot" sentenee 
enhancement was served on the defendani within ihe staiuiors l imelrame. Most assuredly in 
Cobley, had our Supreme Coun been o f the opinion thai a violation o f M C L 769.13(2) was 
subject to the harmless error rule, it would have so stated. Instead, the Coun reversed this 
Coun's decision, which was based on the very same rationale the ma)orit\- relies on in this ease. 

This issue arose again in the case of Pc'ople v Johnson, unptiblishod opinion per curiam ol' 
the Coun of Appeals, issued June 12. 2012 (Docket No, 304273). In Johnsou, this Coun foun.d 
thai the prosecution t imely f i led ihe original information on September 28. 2006. The trial coun 
arraigned the defendant on October 13, 2006 and on Februar>' 23, 2007, the prosecutor filed a 
moiian seeking to amend the supplemental information based on a realization that the dates and 
convictions listed penaiiiing to sentencing enhancement were incorrect. This Coun. citing 
prior decision in People v^alker. 234 Mich App 299. 314: 593 N \ V 2 d b?."̂  (1999). held as 
follows: 

Similar to the facttial circumstances o f Walker, [the defendant] makes no 
claim ihut he d id not receive the notice o f intent to enhance but s imply contends 
that the [order pemii l t ing amendment o f the supplemental information] was not 
f i led wi th the lower coun. I f true, this in no way prejudiced defendant's abilii>- to 
respond to the habiiual offender charge. Specifically, a prosecutor's failure to 
strictly follow- the statute does not neccssarih' offend due process, i ! in lact ;i 
defendant has received actual notice. [Johnaon. unpub op at 8 (quotation marks 
and ciiaiions omiued).] 

The defendant in Johnon applied for leave to appeal in our Supreme Coun. which held: 

On order o f ihe Coun . leave to appeal having becii granted, and the brK'fs 
and oral arguments o f the panies ha\ing been considered by the Coun. we 
A F l - l R M the result reached in ihe June 21, 20:2 judgment o f the Coun o f 
.-\ppeals. Defendant was given timely notice o f his enhancement level and had 
sufficient prior conviciions lo suppon a founh habiiual enhancement. Relief is 



In Cobley. the Supreme Coun clearly slated that the defendant needed to be resentenced 
"because the prosecutor has not proven that the notice o f sentence enhancement was served on 
defendant within twenty-one days after the defendant was arraigned." Cobley. 463 Mich at 893 
(emphasis added). Accordingly, at least pan o f the rationale o f the Coun can easiK be 
understood, i.e., because the prosecution could not pro\e that notice o f intent to ?-cek sentence 
enhancement was served within the limc Hmii. ihe dcfcndanrs senicnc«r could not be enhanced. 
However, nothing in the Supreme C'oun's order indicates wheiher a harmless error anahsis can 
be applied to violations o f M C I . 76*^.13. 

The harmless error rule is codified both in statute and coun rule. M C R 2,613(.A) 
provides: 

A n error in the admission or the exclusion o f evidence, an error in a ruling 
or order, or an error or defect in anything done or omitted by the court or by the 
parties is not ground for granting a new trial, for setting aside a verdict or for 
vacating, mod i fy ing , or otherwise disturbing a judgment or order, unless refusal to 
lake this action appears to the coun inconsistent wi th substantial Justice. 

Similarly. M C L 769,26 provides: 

No judgment or \erdici shall be set aside or reversed or a new trial be 
granted by any coun o f this state in any criminal case^ on the ground of 
misdirection o f the ju ry , or the improper admission or rejection o f evidence, or for 
error an !o any mailer of pieadiii^ or procediin--. unless in the opinion o f liio 
coun. after an e.v;amination o f ihc entire cause, it shall afiu-maii\ 'cly appear that 
the error complained o f has resulted in a miscarriage o f justice. [Emphasis 
added.) 

The statute and the coun rule are different articulations o f the same idea. People v 
Williams. 483 M i c h 226, 232; 769 NW2d 605 (2009). A n "error is not grounds for reversal 
unless, after an examination o f the entire case, it a f f i rmai ively appears thai it is more probable 
than not that the error was outcome deierminaiive." Id. at 243. It is axiomatic that the f i l ing and 
ser\ ing oi 'a criminal information is a matter o f criminal procedure, .Accordingly, unless " i t shall 
affirmatively appear" that an error in the t i l ing and seivmg of a criminal information "has 
resulted in a miscarriage o f justice."" or "unless refusal lo take this action appears to the court 
inconsistent wi th substantial justice." an accompanying judgment or verdict should noi be sei 
aside or reversed. Here, because the lower court record clearly shows that defendant had actual 
noiice thai the prosecution intended to seek an enhanced sentence, the prosecution's error m not 
serving the habitual offender notice caiinoi fairly be considered outcome detcrininati\e. 

Reversed and remanded tor lunhcr proceedings consistent wi th this opinion. \\'e do not 
retain jurisdict ion. 

s' Christopher M Mun-a\ 
s- Peter D. O Connell 
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S T A T E O F M I C H I G A N 

C O U T O F A P P E A L S 

PEOPLE OF THE S T A T E OF M I C H I G A N , U N P U B L I S H E D 

.luly 29. 2014 
Plainiiff- .Appellani . 

V No. 317054 
Ingham Circuit Court 

FATEEN R O H N M U H A M M A D . L C No. 13-000161-FH 

Defendant-Appellee, 

Before: M L ' R R . A V . P,J., and O ' C O N N E L L and B O R R E L L O . .1.1. 

B O R R E L L O , J., (dissenfing). 

In this interlocutor) appeal, the prosecution appeals b}' lea\e granted the trial court's 
order dismissing a habitual offender notice for failure lo l imcly serve the notice on defendant. 
My colleagues in the majori ty wouid hold that the harmless error rule, codified in statute. M C L 
769.26 and court rule, M C R 2.6I3t.A) applies to errors in the application o f M C L 769.13(2), 
Accordingly, they would we reverse. While I f ind no fault in the reasoning behind their 
application o f the afore-cited harmless error rule to M C L 769,13(2). 1 respectfully dissent 
because I believe we. like the trial court, arc bound by our Supreme Court 's order in People v 
Cobley. 463 M i c h 893: 618 N W 2 d 768 (2000). 

This Court, in People ^• Cobley, unpublished opinion per curiann o f the C o u n of .Appeals, 
issued Apr i l 20, 1999 (Docket No. 204155) had a virtually identical factual scenario as is 
presented in this case. I n Cobley. this Court made the f o l l o w i n g specific findings and 
conclusions o f law relevant to this issue: 

We conclude thai ahhouyh the prosecuior s taiiurc lo serve notice upon 
defendant was technically a Molation o f the stauiie. such enor was harmless 
because defendant had actual notice o f this filing well before trial , and he did not 
suffer any prejudice by the lack o f service, 

It is undisputed that the prosecutor filed timely notice o f his intent to seek 
an enhanced senlence based upon defendant's habitual offender siaius. In 
addition, the record indicates thai the prosecutor mformcd the coun. defcndani 
and defense counsel at the arraignment inat he " w i l l be filing a supplemental 
information alleging him as a fourth time habitual offender,"" In tact, defense 
counsel d id not contest thai he received actual notice o f the prosecutor's intent to 
file the suppiementa! information well in advance o f trial , nor did he contest thai 



served" pursuam to MCL, 769,13, Relying on Peopk' v CobU'v. 463 .Mich 893: 618 N ' W M 768 
(2000). the ina l coun agreed wi ih defendant and dismissed ihe habitual offender count. 

On appeal, ihe prosecutor argues that the failure to serve notice wi th in the time l imn wa^ 
harmless error because defendant had actual notice that the prosecutor intended to seek 
eiihanced sentence. The prosecutor's argLimeni raises iin i.^iuc o f siatutor>' interpretaiioii. \vhicn 
this Coun reviews de novo. People v Homibv. 25] Mich App 452. 469; 65i* N \ \ ' 2d ^UO ! lO'.C'^ 

Pursuant to M C L 769,13(1). ''iht prosecuting attorney may seek to enhance the sentence 
of the defendant . . . by f i l i n g a written notice o f his or her imeni to do so wi th in 21 days after the 
defendant's arraignment on the information charging the underlying offense or. i f arraignment is 
waived, wi th in 2 i days after the f i l i n g of the information chiirging the underlying offense " 
Further. M C L 769,13{2) states that "[t lhe notice shull be I'lled with the court and served upon the 
defendant or his or her attorney wi th in ' ' the 21-da> time l ini i t . (Emphasis added,) It i ^ not 
disputed that the prosecution failed to serve notice o f inteni to enhance sentence on defendant or 
his attorney wi th in the statutory time l imit . 

Clear and unambiguous language in a statute mu?t be enforced as u r i t i en . PeopU' v 
Dowiy. 489 Mich 373. 379; 802 N\V2d'239 (2011), "[Sliaiutory language should be construed 
reasonably, keeping in mind the purpose of the statute," Pi'upU' v Druov.. 2S2 Mich .App 68. 70: 
761 NVV2d 822 (2(309), This Court has held that the purpose o f M C L 769.13 is to ensure that n 
defendant receives novice at an early stage in the proceedings thai he could be sentenced as : i 
habitual offender. People v Morales, 240 Mich App 571. 582: 618 N \ V 2 d 10 (2000). 

Here, the statutory language states unambiguously that the prosecutor "shall" tile notice 
of intent lo enhance a defendant's sentence within 21 days after the information charging ihe 
underlying offense is f i led . M C L 769,13. The word ••shall" is used to designate a mandator) 
provision. People v Francisco, 474 Mich 82. 87: 711 N\V2d 44 (2006). .Accordingly. pLirsuant 
to the plain language o f the statute, the prosecution is required to serve notice o f intent lo 
enhance sentence on the defendant or the defendant's attorney. The statute does not state what 
the penalty is for failure to comply wi th its mandates. 

Defendant relies on, and the trial court was persuaded by. our Supreme Court's orde:' in 
Cobley. The order states: 

In lieu o f granting lea\ c to appeal, the case is remanded lo the trial court. 
M C R 7.302(F)(1). On remand, the defendant's sentence, as a founh habitual 
offender, is to be vacated and the defendant resentenced because the prosecutor 
has not proven that the notice o f sentence enhancement was served on detendant 
within twenty-one days after the defendant was arraigned. In all other respects 
the application for leave lo appeal is denied, [CohU'v. 463 Mich at 893.) 

A n order o f the Supreme Coun is binding precedent when the rationale can be understood. 
People V Edgeff, 220 M i c h App 686, 693 n 6; 560 N \V2d 360 (1996). In this ease, the Supreme 
Court's order clearly applies the harmless error provisions in M C L 769.26 and M C R 2.613(A) to 
reach its result. 



barred by M C L 769.26 because there was no miscan iage o f justice when the trial 
court allowed the prosecution to amend the notice to correct the convictions or 
when it sentenced defendant as a lounh habitual offender, i n addition, a f f i rming 
defendant's sentence as a founh habitual offender is not inconsistent with 
substantial justice. M C R 2,613(.A). [People v Johnson. 495 M i c h 919: 840 
N\V2d 373 (201 3).] 

While our Supreme Court afi lrmed this Coun's result in Johnson, it specifically stated as 
one o f its reasons for so f inding was that "[dlefendant was given timely notice of his 
enhancement level Such was not the case here. The prosecution admits, and the majority 
concedes, that defendant was not given timely notice pursuant to M C L 769.13(2). Therefore, 
while 1 have no quarrel w i t h the majority 's application o f the harmless error rule to situations 
such as this where defendant had notice o f the prosecutor's intent to file, the enhancement, and 
where it appears the district court informed defendant that he would be lacing enhanced charges, 
because there was no t imely notice in this case, it is analogous to Cobley and not Johnson, and I 
believe we are bound by our Suprcine Coun to a f f i rm the trial court's rul ing. 

.•s- Stephen L. Borrello 
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''•^eor;esocy, reb:;uary 6, 2013 - a t 3^1^ z.?... 

TrS. ::0-JS? : Fciyeer: Muhammac . 

Th£ ?i:r hi:-:DAAT: m o r n i n g , s a r . ; 

THt COURT: i - i i , Hr. Muhammad. How are you7 ! 

THL. DEFENDAfCT: I was p e a c e f u l u n L i l I go- ^ 

a r r e s t e d V'-S'ce-oay. 

COUr.T: d i d n ' t e x p e c t t n see you ',":^u^~^ 

1 tho^JC^p.L yo'j ".•.•er-3 i n F o r t G r a t i o t , and you v;ere c:o;r.i::'j j 

back . 

TH" ;:-E:*£;•;DAt-r;: : d i d go t o r c r t Gr = t ; c t , 7.:.:: \ 

sovx- :.cii p, an:; i v:ent t o n e i p h e r and--

THE COURT: 13-00576, and t h i s i s a charge, s i r , I 

t h a t says t h a t on o r about t h e 5*̂ ^ day o f February, c: 

2013, a t o r near Edgewood, 3300 b l o c k , t h a t you conuTiitteo i 

t h e o f f e n s e o f home i n v a s i o n . T h a t ' s a 20 year f e l o n y . 

And i n c o u n t t w o - - t h a t ' s home i n v a s i o n f i r s t degree-- i 

c o u n t t w o i s a s s a u l t w i t h i n t e n t t o do g r e a t b o d i l y harir,. i 

Each o f t h o s e has a h a b i t u a l n o t i c e . The p e n a l t i e s C - / J : C I 

be made g r e a t e r t h a n 20 y e a r s and 10 y e a r s r e s p e c t i v e l y . 
i 

And, s i r , i n r e g a r d t o t h e s e c h a r g e s , you're 

e n t i t l e d t o have a p r e l i m i n a r y e x a m i n a t i o n now s c h e d u l e r ; 

o e f o r e Judce A l a e r s o n on t h e 15^^ day o f February w i - - ^ ! 
j 

pre-exam c o n f e r e n c e on t h e 12'-" day o f F e b r u a r y . And ! 
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ir.c.'?e a re i:r.es vher. y c T . U S ' : be p r e s e n t . re 

c .1T:' I i v i c r c : .'ne, t h e Oo u r t v.-ould consi-der appci.r: •„: 

one f o r you a t p u b l i c expense. A re you a s k i n g f o r a 

- .5 V-' Y e fi t c : c -^y.per.si^' 

THt L.FFE:;DAr^T: Yes, s i r . Do I get ::c tnocs-e 
one? 

THs: COURT: No, yOu d o n ' t g e t t o choose. Tcu--

v.= s, ycu :ir: . yo\: can z^^r^os- •••whatever lav;yer vou w^r.t : : 

: '-̂  : " . r ; i : n i n e your own . 

OC'JP.T: 11 n o t , t h e n you g e t t h e one i h a i ve 

a o p c m t t c you. 

THE DEFENDANT: Then I ' l l t a k e a c o u r t a p p c i n t e c 

one t o d a y . 

THE COURT: A l l r i g h t . 4-3-0-4 G u i l f o r d , F o r t 

G r a t i o r , l ^ i c h i g a n ^6059? 

THE DEFENDANT: Yes, s i r . And I came down here 

t o c o u r t r e p o r t when I got a bond. I came down here and 

aiade t h e r e p o r t i n f r o n t o f you. So I'm n o t g o i n ' 

anyv.-here . I - -and 1 e c n t h e t r a i n t h i s e v e n i n c 

'cause I have a dog and a c a t I have t o f e e d . And I nav e i 

t o exchange rny bond money f o r work. 

T.HE COURT: You're bond i s $25, 000.00 cash :.r 

s u r e t y . No out o f s t a t e t r a v e l , no weapons, no a l c o h c l 



2 

3 

A 

5 

6 

7 

B 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

c : • jqs ^ nn: r.;: -or." a c : •.•-•j-wi. soever w.i.t'rj cne v i c r i - . 

T h e r e ' s o P?0 i r ; e x i s c e n c e , s i r . Now t:here's LV/O CO: 

o.::Js . ;-J o c c r: 'c a c i:. A r, y c o n a c t: o f any k i n d \< i l l -i. 

7':ur oor:a n •-<; revoK,eG. Do you undersuar.a .̂':.= u7 

T.KE DEFEI-oDANT: Ves, s i r . There w i l l be r.c 

THiT :;:OÛ T̂: 1 r: i q h ^ , t h a n k you, 

, F : ^ L ' . - - . NT: 7 o n you 

THiL D £ : ; E N D A ; V T : :ha::K you, s i r . 

T H E COUIVr: Uh-huin. 

(At; 3:28 p.m., p r o c e e d i n g s c o n c l u d e d ) 

S T A T E OF M I C H T G A i v 

c o u K T Y OF I N G H A : - : 

I c e r t i f y :;haL t h i s t r a n s c r i p t , c o n s i s t i n g o f f i v e pa. 

I S a c o m p l e t e , t r u e , and c o r r e c t t r a n s c r i p t c f t h e proceed 

t a k e n i n r h i s case on Wednesday, F e b r u a r y 6, 2013. 

Dated: June 10, 2013 

u l i a M. C h e r r y CER-52t 
54A D i s t r i c t Court 
124 West M i c h i g a n Avenu 
L a n s i n g , MI 48933 
(517)483-4412 
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STATE OF MICHIGAN 
54A JUDICIAL DISTRICT 
30L JUDICIAL CIRCUIT 

COMPLAINT 
FELONY 

C A S E NO.i 
DISTRICT: 
ICIRCUIT: 

District Coun ORI; MI330075J Circuit Court ORI, MI330055J 
124 W. MICHIGAN AVE. LANSING, Ml 48933 517-483-4433313 W. Kalamazoo Lansing. Ml 48901 517^83-6500 

THE PEOPLE OF THE 
STATE OF MICHIGAN 

Co-defenaant{s) 

Defendants name and address 
V FATEEN ROHN MUHAMMAD 

4304 GUILFORD 
GRATIOT, Ml 48059 
Sex: M Race: Black 

Victim or complainant 
KRYSTAL MUHAMMED 
Complaining Witness 

OFC WENDY PRINCE 

iDate: On or about 

City/Twp.A/illage 
CITY OF LANSING 

County in Michigan 
INGHAM 

Defendant 
TCN 
K813070193W 

Defendant 
CTN 
33-13000949-01 

Defendant iDefendant DOB 
SID j 01/19/1967 
1372717A i 

1 
I 

Police agency report no. 
33LLA 130205001211 

Charge 
SEE BELOW 

DLN Type: Vehicle Type Defendant DLN 
M530244744052 

KRYSTAL MUHAMMED 
OFC PENNI ELTON 

OFC WENDY PRINCE 
MAIL CARRIER 

OFC RACHEL BAHL 

STATE OF MICHIGAN, COUNTY OF INGHAM 
The complaining witness says that on or about 02/05/2013 at 337 E Edgewood #5. City of Lansing. Ingham 
County. Michigan the defendant contrary to law: 

COUNT 1: HOME INVASION-1ST DEGREE 
did enter without permission a dwelling located at 337 East Edgewood, #5. and, while entering, present in. or 
exiting did commit an assault, and while entering, present in, or exiting the dwelling Krystal Muhammed. was 
lawfully present therein; contrary to MCL 750.110a(2), [750,110A2] 
FELONY; 20 Years and/or $5,000.00 

COUNT 2; ASSAULT WITH INTENT TO DO GREAT BODILY HARM LESS THAN MURDER 
did make an assault upon Krystal Muhammed with intent to do great bodily harm less than the crime of murder; 
contrary lo MCL 750.84. [750,84], 
FELONY: 10 Years or S5,000.00; DNA to be taken upon arrest. 

HABITUAL OFFENDER - FOURTH OFFENSE NOTICE 
Take notice that the defendant was previously convicted of three or more felonies or attempts to commit 

felonies in that on or about 2/25/2009, he or she was convicted of the offense of Deliver/Manufacture Narcotics 
Less Than 50 Grams in violation of MCL 333.74012A4; in the 30lh Circuit Court for Lansing, State of Michigan; 

And on or about 12/05/2007, he or she was convicted of the offense of Breaking and Entering a Building with 
Intent in violation of MCL 750.110; in the 30th Circuit Court for Lansing, State of Michigan; 

And on or about 08/04/1994, he or she was convicted of the offense of Assault with a Dangerous Weapon in 
violation of MCL 750.82; in the Detroit Recorders Court Court for Detroit, State of Michigan; 



Theretore. defendant is subject to the penalties provided by MCL 769,12, [769.121 
PENALTY: Life if primary offense has penalty of 5 Years or more; 15 Years or less if primary offense has 
penalty under 5 Years. The maximum penalty cannot be less than the maximum term for a first conviction. 

Uoon conviction of a felony or an attempted felony court shall order \3w enforcement to collect DNA identification 
profiling samples. 

The complaining vi/itness asks that the defendant be apprehended and dealt v /̂ith according to law. 

(Peace Officers On)^ \ declare thai the statements above are true to the best of my information, know/iedge ana 
belief. 

Warrant authorized on 

i by: 

35 AH 
MOLLf H. GREENWALT (P735B3! 

ASSISTANT PROSECUTING ATTORNEY 

Complaining Witness Signature 

Subscribed and sworn to before me on 
Date 

Judge/fVlagistrate/Clerk Bar no. 
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STATE OF MICHIGAN 
\ JUDICIAL DISTRIC 

ooL JUDICIAL CIRCUIT 

ADULT 
BIND OVER 

CASE NO.: 
i DISTRICT: 
1 CIRCUIT: i ' CCS 

Dislr icl Court ORl: IV1I330075J 
124 W- MICHIGAN AVE. LANSING, Ml 48933 
517-483-4433 

Circuit Coun ORl : W11330055J 
313 W. Ka lamazoo , L a n s i n g , Wll 48901 517-483-6500 

Defendant 's name and address 
THE PEOPLE OF THE V FATEEN ROHN M U H A M M A D ^ ^ , ^ , / / , 
STATE OF MICHIGAN 4304 GUILFORD ^ 

GRATIOT, m 48059 
Sex: M Race: B lack / 3 'JO>f-FH 

Co-defendant(s) 

CiiyrTwp.A/illage 
CITY OF LANSING 

Victim or compiamani 
KRYSTAL MUHAMMED 
Complaining Witness 
OFC WENDY PRINCE 

iDate: On or about 
02/05/2013 

bounty ir. Michigan jOefendant 
Ingham |TCN 

K813070193W 
Police agency report no. 
33LLA 130205001211 

Charge 
SEE BELOW 

Defendant 
CTN 
33-13000949-01 

Defendant SID 
1372717A 

Detendani DOB 
01/19/1967 

DLN Type: Vehicle Type Defendant DLN 
IVI530244744052 

Date: 
/ 

/ - ^ Dis'rict Judge: f^Al j / S -
Bar no 

Reporter/Recorder Cert, no. jRepresented by counsel 

no. / /7 . 

Ban 

EXAMINATION WAIVER 

"1. I, the defendant, understand: 
a, I have a right to employ an attorney, 
b, 1 may request a court appointed attorney if I am financially unable to employ one. 
c, I have a right to a preliminary examinat ion where it must be shov/n that a cr ime w/as committed and probable 

cause exists to charge me with the cr ime. 
2, I voluntarily waive my right to a prel iminary examination and understand that I will be bound over to circuit court 

on the charges in the complaint and warrant (or as amended). 

Defendant attorney 
Defendant 

Bar no. 

ADULT BIND OVER 
• 3 Examination has been v^aived. 
b l 4 Examination was held and it was found that probable cause exists to believe both that an offense not 

^ • . . . . _ J _ r fUrt « f f r ,n r - r^ cognizable by the district court has been committed and that the^d^endant commi t te^d^e^f fense. 
• 5, .The defendant is bound over to circuit court to appear on c^-^/Sz-r/ a3 " 

Date 
a t - 7 ^ " m. 

Time 

• on the charge(s) in the complaint, 
Q on the amended charge(s) o i 

MCL/PACC Code -
6 Bond is set in the a 

FEB 1 5 2013 
Date 

w m 
Type of bond: ^ X I Posted 

Bar no 

Q and 
court. 

, ^^^^ 

OlTitn ^ T - T i f - — 

J / 

ATTACHMENTS^ 
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EN'TRVOFPLEA 

C E R T I F I E D C O P Y 
30TH CIRCUIT C O U m ' " 



C R I M I N A L P R E - T R I A L C O N F E R E N C L O R D E R 

P E O P L E OF T H E S T A T E OF M l C f f l G A N , Docket No: / V Z ^ / ' A 

Honorable Rosemarie E. AquiUoa 

/ / / - ^ Charges: / / / , ^ ^ , / i j . ^ V 

Prosecution Checklist: 

/ E ^ ' O Additions/deletions i q the, witness lisi on ihe Information who wi l l be called at trial? 
L y I f yes, explain: Cif! ^ h ^r:>J . \ yO^ !, ( r .-^^ / , 

V E ^ ' N O Discoven-pursuant, 10 MCR 6.201 and'or 5racr>'complete? i f no, explain: 

YES/^P^ Imeni to use MRE 609 convictions? [f yes. specify. , 

YES/ )@ Intent to use MRE 404(b). evidence? If yes, specify: . 

VE^/NO Physical exhibits, i f any, are they available for inspection upon request' 
If no, specify: 

Plea offer by People; f I , J . \ ^ , ) \ l^c. h'^ '' j ^ ( 

Defense^Checklist: 

Y E W Q / Are Competency and/or Criminal Responsibihry ai issue in this case'̂  
^ ' " ' ^ If yes, specify: • 

Y E S / W Have notices of defenses been served'' 
If yes, specif)': 

SCHEDULING Î TORMATION/CUT̂ GFF DATES: 
YES/NO Special accommodations are needed. 

If yes, specify; 

Trial Type: /^?uW orBench Aniicipaied length of trial (days) / L 

Special Jur>' Insfructions prepared and,agreed to by: 

Defendant is in custody: ^£S/ts '0 Unusual legal issues; 

Cut-off date for Motions; t ^ ^ S 7 ^ ^ Cui-off date for plea: 2 u ^ / lj^-f->r/' ^Hc^ ' 

~ ^' "~ /-e 4 / 
.-ACCEPTANCE BY -pHE PARTIES: A Prc-Tria! Confcref̂ ce having been held, ihe pa;werTcccprjnd>^rec to the infomiation and cut-off dates 

AEs is t^ t -^ ro^^ iU^r ' ' Bef%ndant/AKomey for Defendant 
/ ORDER 

The Court takes notice of the Pre-Trial Conference information above and Orders chat the information and dates listed under 
Schedtiling Information/Cut-Off Dates shall be amended only by Order of the Coun for good cause shown, 

NO PLEAS TO REDUCED CHARGES W I L L BE ACCEPTED>FT-^R THE PLEA CUT-OFF DATE. 

IT IS SO ORDERED. 

Honorable Rosemarie E l A ^ i l i n ^ ^ l r c u i t Court Judge 

WHITE: CourtClcrk 'I'ELLOW: Judge pns'K: p-.: ^ A C ~ V ~ \ 12. 
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IN THE CIRCUIT COURT FOR THE COUNTY OF INGHAM 

PEOPLE OF THE STATE OF MICHIGAN, 

- vs-

FATEEN ROHN MUHAMMAD, 

Defendant. 

F i l e No. 
13-161-FK 

MOTION TO DISMISS HABITUAL 

BEFORE THE HONORABLE ROSEMARIE E. AQUILINA 

Lansing, ; -) i c h i c a n - M a \-- 29, 2013 

APPEARANCES: 

For t he Peoole: 

For t he Defendant 

ReDoruec bv: 

Ingham County Pr o s e c u t o r 
ANDREW M. STEVENS (P73680) 
303 West Kalamazoo 
Lansing, MI 48933 

JOSEPH D. CURI (P^7811 
2 8 7 5 Nor unwind D r i v e 
S u i r e 137 
Eas- Lansma, MI ^8823 

•^enevieve }\. harriim, CSR-3218 

30rH JUDICIAL CIRCUIT COURT 
313 West Ka1amazoo S t r e e t , L a n s i n o , MI 48933 

1 
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S T A T E or HICH:C>JJ 

I H THE C I R C U I T CCXIftT F O f T K E COTf^TY :i:ch»f 

PEOPLE o r T H t S T i i T t o r MICH;C>>S. 

rtOTios TO o i S M i S i -ik?::^!.: 
BEroac T H E M O K O I > A B : . [ : B O S E X A P Z L l . J ^ I ' I L : ; . ! 

I n g h < a C o u n i y i > i o i t c u : . c : 

3 0 1 H t s t K a i i o i i o o 

J o s E P r :•. c - j ? : 

K. MmmJln, C S P - j r i i 

I N D E X 

W I T N E S S : 

N o n e 

P A G E 

E X H I B I T S 

N o n e 

i of 4 Sheets 

1 L a n s ' n g , M ich igan 

2 M a y 29, 201 3 

3 12:33 p . m , 

4 R E C O R D 

5 T H E C O U R T : T h i s iS flockei 1 3 • 1 6 i - F H, 

6 P e o D i e of m e S t a t e of M i c h i g a n v e r s u s F a c e e n 

7 M u h a m m a d . C o u n s e l , 

B M R , C U R i : Y o u r H o n o r , J o s e D f i C u r i h e r e o n 

9 D e h a t f of F a t e e n M u f i a m m a c l . T h i s is t n e t i m e a n d 

10 D i a c e s e t for d e f e n o a n f s m o t i o n to c 3 i s m i s s t h e 

11 h a b i t u a l c o u n t . 

12 T H E C O U i ^ T : All r i g h t . A n o the r e c o r o 

13 s h o u i a r e f i e c c t . i a t y o u r c l i e n t is s e a t e d at c o u n s e l 

14 t a b l e , 

15 M R . C U R I : C o r r e c t -

16 T H E C O U R T : S i r , y o u l o o k l ike y o u ' r e 

17 h a v i n g t r o u b l e s e e i n g m e . A r e y o u o k a y ? 

18 T H E D E F E N D A N T : Y e s , m a ' a m , ! w e a r 

19 g l a s s e s , t o o , i j u s t c a n ' t s e e . I t ' s a l i tt le 

20 D n g n ; in n e r e c o m p a r e d to t h e c o u n t y j a i l , 

21 T H E C O U R T : Y o u , w h a t ? 

22 T H E v ; i T N E S S : I t ' s a l i tt le b r i g h t in h e r e 

23 c o m o a r e o to w n e r e I u s u a l l y D e , 

24 T H E C O U R T ; O k a y . A n d , s i r , c o u l d y o u 

25 r a i s e y o u r r i g h t M a n o ? 

3 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

D o y o u s w e a r or a f f i r m t h e t e s t i m o n y y o u 

a r e a D o u t to g i v e wi l l b e t h e t r u t h , t h e w h o l e t r u t h , 

a n d n o t h i n g b u t t h e t r u t h u n d e r p e n a l t y of p e r j u r y ? 

T H E D E F E N D A N T : Y e s , m a ' a m . 

T H E C O U R T : T h a n k y o u . Y o u m a y p u t y o u r 

n a n c d o w n , i o o n ' t a n t i c i p a t e y o u ' r e g o m g to s a v a 

w h o l e lot , b u t j u s t in c a s e , s i n c e w e a r e t a l k i n g , I 

a l w a y s s w e a r e v e r y b o d y . T h i s is a m o t i o n t h a t y o u r 

a t t o r n e y is b r i n g i n g , b u t j u s t In c a s e I h a v e to a s k 

y o u a c o u p l e q u e s t i o n s , y o u ' v e b e e n s w o r n n o w , o k a y ? 

T H E D E F E N D A N T : T h a n k y o u . 

T H E C O U H T - H a v e a s e a t , S i r . O k a y . 

C o u n s e l , v o u m a y c r o c e e a . 

MR C U R I : T h a n k y o u , Y o u r H o n o r . Y o u r 

H o n o r , t h i s m o n o n is b r o u g h t u n d e r M i c h i g a n c a s e l a w 

M C L 7 6 9 . 1 3 . I d o n ' t t h i n k a n y of tne f a c t s a r e in 

o i s D u t e o n i m s m o t ' O r , . 

E s s e n t i a l l y , a s s t a t e d in the a t t a c n e d 

S u o r g r n e C o u r t o r d e r -- I s h o u l d s a y , o p i n i o n o a t e d 

O c t o o e r 2 ^ , 2 0 0 0 , t h e C o u r t is p r e t t y c l e a r t n a t t h e 

p r o s e c u t o r c a n n o t s n o w t h a t t h e y not on ly f i leo o u t 

s e r v e d [ h e d e f e n d a n t w i t h t h e h a o i t u a l n o t i c e . I t ' s 

c l e a r , 

T n e u n p u b l i s n e o o p i n i o n s tna t w e r e a t t a c n e d 

•::v ri-.o p r o s e c u t o r o n l y a e a i w i rn h u n g , T n e y o o n ' r 

°age ! to 4 i - nt^/in/ in 1 •) AO- CO. I 



1 fleal with serving. This opinic m the Supreme 

2 Court deals with serving, which was not done, 

3 There's no requirement that prejudices be had by 

4 defendant. And the case that I cited indicates that 

5 it's a bright line rule, which means it's 

6 unambiguous. They have to do it. They didn't do it, 

7 and there's no argument, so I think based on the law 

8 as it stands today, since they didn't -- there's no 

9 proof that they served because they didn't timely, 

10 that that needs to be dismissed under the case law 

11 and the statute. Thank you. 

12 MR. STEVENS: Facts aren't in dispute. 

13 However, Mr, Curi fails to recognize that this case 

14 law is incomplete. As I indicated in my response, 

15 since the Cobley case, which is the only case he 

16 attached, which is a 2000 case, there have been --

17 and I cited at least two instances where a habitual 

18 offender notice was not filed or served within 21 

19 days except that it was attached either on the felony 

20 complaint, the warrant, and information that was 

21 Started in district court, and because they were 

22 present in district court, he was provided his 

23 notice. 

24 That's the exact same situation we Have 

25 here. When he was arraigned on the complaint in 

5 

1 district court Judge DeLuca, knowing Judge DeLuca to 

2 be the chief judge and having watched him do felony 

3 arraignments, read that habitual offender notice. He 

4 was arraigned on that felony complaint. No changes 

5 were made to the felony complaint in district court 

6 after the preliminary exam. That was then fi led-• 

7 the information was then filed in circuit court. 

8 Even on the pretrial statement he was provided notice 

9 that he was a habitual offender, and Mr, Curi signed 
10 it. 

11 Additionally, i would note that he attached 

12 an exhibit that shows he waived arraignment but he 

13 modified what is otherwise acceptable as a SCAO 

14 recognized document, so if he's modifying his waiver, 

15 then I'm not sure this is an actual waiver of 
16 arraignment, 5 0 this is an absolutely aosura result, 
17 absurd motion to bring, knowing that his habitual 
18 offender notice was attached to every piece of paper 

19 from the beginning inception of this case. He vjas 

20 well aware of it. The case law says knowing he was 

21 aware of it from district court through circuit 

22 court, there is no violation, If any violation, it's 

23 harmless error. And, as I indicated, the waiver of 

24 arraignment shows not only that he received Che 

25 felony complaint, but I question whether this is a 

6 

1 valid waiver 's going to modify the waiver, the 

2 SCAO recogr>. , document for his own liking. I 

3 certainly don't know Che answer to thac quescion, but 

4 this is merely an attempt to manipulate the 

5 paperwork, the document to serve his own purpose, and 

S there's no way the People would even know chat he's 

7 modified the SCAO we don't receive a copy of this, 

8 so I would ask that you deny this motion. Again, 

9 this is based on case law but Mr. Curi's case law is 

10 incomplete, and I have provided the court with at 

11 least two examples where the Court of Appeals has 
12 said chat the argument chat he's making Is meritless, 

13 so for that reason I'd ask that you deny the motion. 

14 THE COURT; Well, I have a question for you 

15 in that regard, and the question really revolves 

16 around notice versus actual service, because I think 

17 the Supreme Court talks about having that actual 

18 notice of sentence enhancement being actually served, 

19 and there's a big difference between having it read 

20 and actual service, and Che defendant has to be 

21 served on it, I think, in accordance with the Cobley 

22 case, and there's a difference there, and I'm looking 

23 to that distinction. Can you address that or -

24 MR. STEVENS: Certainly, 

25 THE COURT: Okay. 

7 
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1 MR. STEVENS: In the cases I cited, 

2 specifically Che Cowans case, in thac case the 

3 prosecutor did not file an information within 21 

4 days. The Court of Appeals said because the habitual 

5 notice was included and the defendant was advised of 

6 the habitual notice in the warrant, the complaint, 

7 and ultimately in the felony information, that was 

8 the notice chat he needed, and that's why the Court 

9 of Appeals said in the Cowans case the argument that 

10 that defendant was making, the same one that Mr. Curi 

11 is making on behalf of Mr. Muhammad, is warrantless. 

12 He was advised of it and knew of it at the beginning 

13 of the case, just like Mr. Muhammad was. He was 

14 served with all thac paperwork. He acknowledges 

15 receipt of that Daoerwork in his mooified waiver of 
16 arraignment, in his pretrial statement, during his 
17 district court arraignment, so he received all of 
18 that, 

19 The fac; that, again, the actual 

20 information was not provided within 21 days is, if 
21 anything, a harmless error. 1 hope that that 

22 addressed Vour Honor's question. 

23 THE COURT: Let me hear the answer. 

2< MR. CURI: Your Honor, I think in the 

25 Cowans case chat the prosecutor is relying on, not 

^age 5 co 8 of i-^ 



— ^ w u ' j c , iiuw J dill, ui ' se . 1 oon c cnink 

2 I need it for purpose of my mo..^n -- the Cowans 

3 says, the court indicated In part that the -- the 

4 court concluded a lack of proof of service in the 

5 file was harmless error because the defendant did not 

6 argue that he had not received notice of intent to 

7 seek enhancement but simply argued that the proof of 
8 service was not in the file in the lower court, I'm 

9 arguing -- and there's no factual dispute, we did not 

10 receive notice within 21 days. That corresponds with 

11 the Supreme Court rule, 

12 And, Your Honor, in addressing the SCAO 

13 forms, the well recognized SCAO forms, if Your Honor 

14 will look at those, those indicate that we have 

15 received a copy of the felony information at that 

16 time, I have never received a copy of the felony 

17 information after preliminar/ examination. If 1 

18 signed that, I think that would be perjury or it 

19 would certainly be misrepresentation of what I 

20 received. At that time 1 received a complaint. 

21 Thank you, 

22 MR. STEVENS: Then Mr, Curi is I'ree not to 

23 waive arraignment if he hasn't received iC 

24 THE COURT: Mr. Curi, you are saying that 

25 your client did not have actual and timely notice of 

9 

1 the enhancement? 

2 MR, CURI: There's no factual dispute. 

3 Under case law they define that as 21 days from the 

4 arraignment, that's how it's defined. If Mr. 

5 Steven's argument is accurate, then there's no need 

6 for having 21 in the statute whatsoever. It would be 

7 harmless, Your Honor. It would absolutely be 

8 harmless in every case they bring up and 1 think 

9 that's why the Supreme Court says we're not going to 

10 address this case except for this one issue, we're 

11 going to remand it down to this one issue, and I 

12 think they've spoken, 

13 MR. STEVENS; That's not what the 21 days 

14 IS for. In fact, the Cobley case and the cases that 

15 deal specifically with this issue address more 

16 specifically supplemental informations, v.'hen there 

17 are changes to the document or, for example, out of 

18 state convictions are located, there needs to be a 

19 cut off, and as the case law said, the reason for the 

20 cut off is to provide the defendant prompt notice of 

21 his consequences. He knew his consequences from the 

22 inception of this case, so this idea that he had no 

23 notice is just absolutely absurd on behalf of Mr. 

24 Curi and his client. They knew from the beginning. 

25 MR- CURI: Your Honor, we're not arguing we 

10 

1 didn't receive '•"rvice. That's not what I'm arguing. 

2 I'm arguing t .t was not within the statute, so --

3 I didn't make the rule. 

4 THE COURT: I get it. You didn't make the 

5 rule. I don't like the rule. And I have to say that 

6 i'm with the People on this, but I can't rule in 

7 favor of the People on this because of the case law. 

8 1 have to say that defendant clearly knows he has a 

9 hab four. On the other hand, the rules are the 

10 rules, and we have a constitution for a reason, and 

11 we are America, and we're going to follovj the rules, 

12 and I don't like what I'm about to rule, but the 

13 Supreme Court has spoken, and it is very clear, and, 

14 Mr, Curi, what you say makes sense, and I'm not happy 

15 about it, but it is what it is, 

16 MR, CURI: Sure, 

17 THE COURT: Okay? I have to say, not 

18 happy, but I'm ruling in your favor, and here's why, 

19 so the record is clear so that 1 can be appealed, we 

20 have, as the People have stated •- although 

21 unpublished, we do have People versus Cowans, 

22 C-o-w-a-n-s, and that's a 2008 case, and it clearly 

23 states that MCL 769.13 provides the procedure for a 

24 prosecutor to follow in order to seek an enhanced 

25 sentence against a defendant based on prior felony 

11 

1 convictions. MCL 769.13(1) states that the 

2 prosecutor must file written notice of the 

3 enhancement within 21 days after defendant is 

4 arraigned on the information. This statute creates a 

5 bright line test to determine whether notice is 

6 provided within the proper time limit; People versus 

7 Eilis, 224 Mich App 752. 

8 MCL 769.13(2) states that the prosecutor 

9 must also file written proof of service of this 

10 notice to seek enhancement. However, this court has 

11 held that the lack of proof of service in the lower 

12 court file is harmless if the defendant had actual 

13 and timely notice of the enhancement, and they quote 

14 People versus Walker, 234 Mich App 299, 1999. 

15 When we get to People versus Cobley, 

16 C-o-b-l-e-y, which is a Supreme Court case, 463 

17 Michigan 893, October 24, 2000, case, that case talks 

18 about a defendant being resentenced because the 

19 prosecutor has not proven that the notice of sentence 

20 enhancement was served on defendant within 21 days 

21 after Defendant was arraigned, and this case is 

22 completely on point with what happened here, The 

23 prosecutor essentially has 21 days to file written 

24 notice of the enhancement. So, Mr. Curi, despite me 

25 being troubled by this --
12 
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THE COURT: -- it is a lechnicality, and 
you win your motion. 

MR. CURI : Thank you. n t file the order 

under the seven day rule. 

THE COURT; So the habitual Is dismissed. 
(Whereupon hearing concluded at 12:50 p.m.) 
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REMAND this case to t he t r ia l cour t . On remand^ Che defendant 's sentence, as a four th habitual of fender, 
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1999 Mich. App. LEXIS 1666, ' 

P E O P L E OF THE STATE OF MICHIGAN, Plaint i f f-Appel lee, v RYAN PATRICK C O B L E Y , Defendant-
Appel lant. 

No. 204155 

COURT OF APPEALS OF MICHIGAN 

1999 Mich, App. LEXIS 1666 

Apri l 20, 1999, Decided 

N O T I C E : IN ACCORDANCE WITH THE MICHIGAN COURT OF APPEALS RULES, UNPUBLISHED 
OPINIONS ARE NOT PRECEDENTIALLY BINDING UNDER THE RULES OF STARE DECISIS. 

P R I O R H I S T O R Y : Shiawassee Circui t Cour t . LC No. 96 -007655 FH. 

D I S P O S I T I O N : A f f i rmed. 

C A S E SUMMARY 

P R O C E D U R A L P O S T U R E : De fendan t appealed the j u d g m e n t of the Shiawassee Circuit Court 
(Michigan), which was en te red on a j u ry ' s verdict that convicted de fendan t of two counts of felonious 
assault , malicious des t ruc t ion of p rope r t y over $ 100, and escape f rom lawfu l custody in violation of 
Mich. Comp. Laws §§ 7 5 0 . 8 2 , 7 5 0 . 3 7 7 a , 750 .197a. Defendant was sen tenced as a four th habitual 
o f fender , pursuant to Mich. C o m p . Laws § 769 .12 , to concurrent pr ison t e r m s . 

O V E R V I E W : Defendant essent ia l ly c o m m i t t e d acts of te r ro r ism against his v ic t ims. The trial court 's 
j u d g m e n t , which the cour t a f f i r m e d , conv ic ted defendant of felonious assaul t , mal ic ious destruction 
of property, and escape f r o m lawfu l cus tody. The court held tha t , a l though the prosecutor failed to 
serve notice of his in tent to seek an enhanced sentence against de fendant as an habi tual offender, 
such error was harmless because de fendan t had actual notice of :he Tiling of the habitual information 
wel l before tr ial. Further, he did not suf fer prejudice by tne lack of serv ice. The cour t determined that 
the trial court correct ly p e r m i t t e d the prosecutor to amend the supp lemen ta l in fo rmat ion , to reflect 
the correct prior convict ion of a t t e m p t e d breaking and enter ing f rom b reak ing and enter ing, because 
the amendment did not increase the sever i ty of the habitual in fo rmat ion charge . The court concludecj 
tha t the trial court imposed a sen tence that was proport ionate to the o f fense and the offender given 
defendant 's criminal h is tory and the into lerable nature of his concuct t o w a r d his v ic t ims. 
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O U T C O M E : The c o u r i a f f i r m e d the t r ia l court 's j u d g m e n : that conv ic ted de fendan t of felonious 
assaul t , malicious des t ruc t i on of p roper ty , and escape f rom lawful custody. 

^ ° ^ ^ - ^ ^ ^ ^ ^ ' * ^^^ '^^^^ o f f e n d e r , suop lemen ta i , prosecutor, sentence, no t ice , sentencing, sentencinq 
gu ide l ines , p rosecu to rs failure, serve notice, prior Gonvictions, i m p r i s o n m e n t , habi tua l , amend 
destruct ion of p roper ty , enhanced sentence, a a u a l notice, defense counse l , breaking and entering 
d isproport ionate, p re jud iced , conv i c ted , mal ic ious, sentenced, cor rect ly , o f f ende r , assault, contest ' 

L E X I S N E X I S ® H E A D N O T E S 

Criminal Law 8t Procedure > Sentencina > r . , n H ^ i . r . 

Prior Felonies ^ ^nc^nang > Gu.deimes > Adiustments & Ennancements > Cnmmal History > 

Criminal Law & Procedure > Sentencino :> CtnHai 

Pnor Misdemeanors ^ ^ ^u.oei.nes > Adjustments ^ Enhancements > Criminal History > 

eHide 

w w i i T h e proof of service r e q u i r e m e n t in Mich. Comp. Laws § 7 6 9 . 1 3 ( 2 ) is des igned to ensure 
that a defendant p r o m p t l y receives notice of the potent ia l consequences of an habitual 
offender charge shou ld he be conv ic ted of the under ly ing o f fense. Thus , where there is no 
dispute tha t a de fendan t is actua l ly aware of the prosecutor 's in ten t to fi le the habitual 
in format ion, that d e f e n d a n t is not prejudiced by the prosecutor 's noncompl iance with § 
769.13 (2) . More Uke This Headnote 

Conscitutionat Law > 8(11 of Rights > Fundamental Rights > Procedural Due Process > Scope of Proteaton ^ 

defendant's r igh t to adequa te not ice of the charges against h im u p o n wh ich he is to 
defend is guaran teed by the Due Process Clause of U.S. Const, a m e n d . XIV. However, 
prejudice is essent ia l ly a prerequ is i te to any claim of inadequate 
notice. More Like This Headnote 

Criminal Law £i Procedure > Accusatory Instruments > Informations > Generel Overview ^ 

Criminal Law & Procedure > Sentencing > Correaions, Modifications & Reduaions > Time Limitations ^ 

Criminal LJw & Procedure > Sentencing > Guidelines > Ad}ustments & Enhancements > Criminal History > 
General Overview ^ 

HN3-^jhe prosecution may not a m e n d an o therwise t imely supp lementa l In fo rmat ion outside the 
" 2 1 day period that is set fo r th in Mich, Comp. Laws § 769 .13 (1 ) to al lege addit ional prior 

convictions that w i l l , in e f fec t , increase the level of the supp lementa l charge . However, this 
rationale is inappl icable to a s i tua t ion where the prosecutor mere ly seeks to correct an 
error, and the cor rec t ion does no t elevate the level oi" the supp lemen ta l 
charge. More Uke This Headnote 

Criminal Law & Procedure > Sentencing > Appeals > Standards of Review > Abuse of Discrehon ^ 

Criminal Law & Procedure > Sentencing > Proportionality i l ^ 

Criminal Law & Procedure > Appeals > Standards of Review > Abuse or Discretion > General Overview i i ^ 
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HN44^When a de fendan t is sen tenced as an habi tual of fender, the sen tenc ing guidel ines do not 
apply and may not be cons idered on appeal in determi ining the app rop r i a te sentence. 
Instead, an appe l la te cour t ' s rev iew is l im i ted to whether the t r ia l cou r t has abused its 
discretion in impos ing de fendan t ' s sentence. A sentence cons t i t u tes an abuse of discretion if 
It IS d ispropor t ionate to the ser iousness of the c i rcumstances su r round ing t he offense and 
the offender. Thus , an hab i tua l o f fender 's sentence must comp ly w i th the pr incip le of 
proport ional i ty . More Uke This Headnote 

3UDGES: Before: Wi lder , P.J., and Cavanagh and Zahra, JT 

O P I N I O N 

PER CURIAM, 

Fol lowing a jury t r ia l , d e f e n d a n t w a s conv ic ted of t w o counts of fe lon ious assau l t , MCL 750.82; MSA 
2 8 . 2 7 7 , malicious des t ruc t i on of p rope r t y over 5 lOO, MCL 7 5 0 , 3 7 7 a ; MSA 2 8 . 6 0 9 ( 1 ) , and escape f rom 
lav/ful custody, MCL 7 5 0 . 1 9 7 a ; MSA 2 8 . 3 9 4 ( 1 ) . As a fou r th hab i tua l o f f ende r , de fendan t was s u b j e a to 
an enhanced penal ty p u r s u a n t to MCL 7 6 9 . 1 2 ; MSA 28 .1084 . The t r ia l c o u r t sen tenced defendant to 
concur rent terms of ten to f i f t een years ' impr i sonmen t for the assault conv ic t ions , ten to f i f teen years' 
imp r i sonmen t for the ma l i c ious des t ruc t i on of p roper ty conv ic t ion , and 260 days ' impr isonment for the 
escape convict ion. De fendant appea ls as of r ight . We a f f i rm . 

De fendant f irst contends t h a t t h e t r ia l cour t erred in sentencing him as an hab i tua l of fender because the 
prosecutor fai led to se rve no t i ce of his [ * 2 ] in ten t to seek an enhanced sen tence on defendant, as 
requ i red by MCL 7 6 9 . 1 3 ; MSA 2 8 . 1 0 8 5 . We conclude tha t a l though t he p rosecu tor ' s fai lure to serve 
not ice upon de fendan t w a s techn ica l l y a v io la t ion of t he s ta tu te , such e r ro r w a s harmless because 
de fendan t had actual not ice of t h i s f i l ing we l l before t r ia l , and he d id n o t su f fe r any prejudice by the lack 
of sen/ ice. 

I t is undisputed that the p rosecu to r f i led t ime ly notice of his in tent to seek an enhanced sentence based 
upon defendant 's hab i tua l o f fender s ta tus . In add i t ion , the record ind icates t ha t the prosecutor in formed 
the cour t , defendant and de fense counsel at the a r ra ignment tha t he "wi l l be f i l ing a supplemental 
i n fo rma t ion al leging h i m as a f o u r t h t i m e hab i tua l of fender, " In fact , de fense counsel d id not contest 
t ha t he received actual not ice of the prosecutor 's in tent to file the supp lemen ta l in format ion well in 
advance of trials nor did he con tes t t ha t the habi tual o f fender charge was a fac to r that was used in 
ongo ing plea negot ia t ions, " ^ - ^ ^ h e proof of service requ i rement m MCL 7 6 9 . 1 3 ( 2 ) ; MSA 28.1085(2) is 
des igned to ensure tha t a d e f e n d a n t p romp t l y receives notice of the [ * 3 ] po ten t ia l consequences of an 
hab i tua l of fender charge s h o u l d he be conv ic ted of t he under ly ing o f fense . People v Ellis, 224 Mich App 
7 5 2 , 754 ; 569 NW2d 917 ( 1 9 9 7 ) . Thus , where there is no d ispute tha t de fendan t was actually aware of 
the prosecutor 's in tent to f i le t he hab i tua l i n fo rma t i on , we conclude tha t de fendan t was not prejudiced 
by t h e prosecutor's noncomp l iance w i t h the s ta tu te . * 

F O O T N O T E S 

1 Defendant cites People v Bollinger, 224 Mich App 4 9 1 ; 569 NVV2d 646 ( 1 9 9 7 ) , to support his 
c la im that the tr ia l cour t e r red in sentenc ing h im as an habi tual o f fender . We f ind that Bollinger is 
inapposi te, however, because t ha t case deal t w i th a prosecutor 's fa i lure to file the supplemental 
charge wi th in the s ta tu to ry p e r i o d , and d id not address the consequences w h e r e the prosecutor fails 
to serve notice of the supplemental charge on the defendant , which is the s i tua t ion presented here. 
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I n a related a rgument , d e f e n d a n t con tends Chat the prosecutor 's fa i lure [ * 4 ] to serve h im v/ith notice 
of the charge WofaCed his d u e process r i gh t to be in fo rmed of the charges aga ins t h i m . We disagree. 
" ^ ^ A defendant 's r ight to adequa te not ice of the charges aga ins t h im u p o n wh ich he is to defend is 
guaranteed by the Due Process Clause of the Fourteervth Ameadraea t . P e o p l e v Garden, 230 Mich App 
597, 600 ; 585 NW2d 27 ( 1 9 9 8 ) . However , "pre judice is essent ial ly a p rerequ is i te to any 'c la im of 
inadequate not ice." Id. at 602, n 6, c i t ing People v Traughber. 4 3 2 Mich 2 0 8 , 2 l 5 ; 439 NW2d 231 
( 1 9 8 9 ) ("The disposi t ive q u e s t i o n is whe the r the defendant knew what acts he was being tried for so he 
could adequately put f o r t h a Defense. Put another way, was the de fendant p re jud iced by the 
in fo rma t lon [? l " ) . Here, d e f e n d a n t w a s aware of the charges against h i m , and had suff ic ient t ime and 
ab i l i t y to fully defend a g a i n s t t he supp lemen ta l in fo rmat ion . People v WaJker, Mich App ; NV\ 

( 1999 ) . Therefore, d e f e n d a n t ' s due process a rgumen t lacks mer i t . NW2ct 

Next defendant contends t h a t t he t r ia l cour t erred in al lowing i he prosecutor to amend the 
supp lementa l habi tual i n f o r m a t i o n f * 5 J a t sentencing to correct one of de fendan t ' s pr ior convict ions 
f r om breaking and en te r ing to a t t e m p t e d breaking and enter ing. We f ind no er ro r . In Eliis, supra at 755-
7 5 7 , this Court held tha t ^ ^ ^ t h e prosecut ion may not a m e n d an othen/^ise t i m e l y supplemental 
mfo rmat ion outside the t w e n t y - o n e day per iod set fo r th in MCL 7 6 9 . 1 3 ( 1 ) ; MSA 28 .1085(1 ) to alleqe 
addi t ional prior convic t ions t h a t w o u l d , in ef fect , increase the level of the supp lemen ta l charge 
However , the rat ionale e m p l o y e d in Ellis is inappl icable to a s i tuat ion whe re the prosecutor merely seeks 
to correct an error, and the co r rec t ion does not elevate the level of ::he supp lemen ta l charge at 757 
n 2, Citing People v Manning, 163 Mich App 6 4 1 ; 415 NW2d 1 ( 1 9 8 7 ) . We rind Ellis to be correctly 
decided and decline de fendan t ' s inv i ta t ion to reconsider thac ho ld ing, Accord ing ly , because the 
amendmen t , albeit u n t i m e l y , d id not increase the sever i ty of the habi tua l i n fo rma t ion charge, we 
conclude that the tr ial cour t co r rec t l y pe rm i t t ed the prosecutor to amend t he supp lementa l in format ion 
to ref lect the correct pr ior c o n v i c t i o n . 

Final ly, 1*61 defendant c o n t e n d s t ha t the tr ial cour t Incorrect ly calculated his sentencing guidelines' 
range and imposed a d i sp ropo r t i ona te sentence. We d isagree. '^^ ' " ' "^Defendant was sentenced as an 
habi tua l of fender; hence, t he sen tenc ing guidel ines do not apply , People v Cervantes, 448 Mich 620, 
625-626; 532 NW2d 8 3 1 ( 1 9 9 5 ) ; People v Gatewood (On Remand), 216 Mich App 559, 560; 550 NW2d 
265 (1996 ) , and may not be cons idered on appeal In de te rm in ing the approp r ia te sentence. People v 
EdgetX, 220 Mich App 6 8 6 , 6 9 4 ; 560 NW2d 360 ( 1 9 9 6 ) . I ns tead , this Cour t ' s rev iew is l imi ted to 
whe the r the trial cour t abused i ts d iscre t ion in impos ing defendant 's sen tence . CeA'antes, sapra at 527 ; 
People V Elliott, 215 Mich A p p 2 5 9 , 2 6 1 ; 544 NW2d 748 ( 1 9 9 6 ) . A sentence const i tu tes an abuse of 
d iscret ion if it is d i sp ropo r t i ona te to the ser iousness of the c i rcumstances su r round ing the offense and 
the of fender. People v Milbourn, 435 Mich 630, 535 ; 4 6 1 NVV2d 1 ( 1 9 9 0 ) . Thus , an habitual offender's 
sentence must comply w i th the pr inc ip le of propor t ional i ty . [ * 7 ] id. at 6 5 0 . 

In i t ia l l y , we note that because t he sentenc ing guidel ines do not apply to hab i tua l o f fenders, Cervantes, 
supra at 630, any er ror in ca lcu la t ing de fendant ' s sentencing score is inconsequent ia l . Moreover, af ter a 
tho rough review of the reco rd , w e conc lude that , contrary to de fendant ' s con ten t i on , the trial court 
suff ic ient ly art iculated the reasons for defendant 's sentence, focusing par t icu lar ly on defendant 's 
cr imina l history and the in to le rab le na ture of defendant 's conduct v;hich a m o u n t e d to an act of terror ism 
against the vict ims, People v Poole, 186 Mich App 213, 2 1 4 - 2 1 5 ; 463 NW2d 478 (1990 ) , and imposed 
a sentence thac was p ropo r t i ona te to the of fense and the o f fender , Milbourn, supra at 634-635. 

Aff i rnned. 

/ s / Kurt is T. Wilder 

/ s / Mark J. Cavanagh 

hnps://^*v/.lexls.coni/rei«rch/fetrieye?cc=Ap«hmc-l&tmpFBSekii. .,mdS=073785S7972fd35d3.'b75fe23bf82025&focBiicn-erms=&focBudSe Pjgc 4 of S 



W c h - 100 R « . l u - p e o o l < v cobley 5 /22^,3 12:06PM 

I 

/ s / Brian K. Zahra 

Source: My Sources > M i c h i g a n > Find Cases > M I Sta te Cases, C o m b i n e d H 
Te rms : people v cob ley ( S u g g e s t T e r m s for My Search 1 Feedbac 'K o n Your S e a r c n ) V iew: Full 

O a i e A l m e : Wednesaay, May 2 2 , 2 0 l 3 - 1 2 : 0 4 PM EOT 

If About LexisNexiS i Privacy Policy 1 Terms i Condit ions | Contaa Us 
Copyr ight © 2013 LexiSNexls, a division of Reed Elsevier Inc, All rights reserved. 

mipi.//vw^Jexli.com^««fai/fetr1eve7«-iposnme.I4^^ Page S of S 





S T A T E O F M i C: i 1 1 G .A N 

C O U R T O F A rM> E A L S 

PEOPLE OF T H E S T A T E OF M I C H I G A N , 

Plaint i f f -Appel lee, 

U N P U B L I S H E D 
August 9, 2002 

No. 231393 
Wayne Circuit Coun 
L C N o , 99-012454 

A N T O N Y D. H A R D W I C K , 

Defendant-Appel iani . 

Before: Hood, P.J., and Sawyer and Zalira, JJ. 

M E M O R A N D U M . 

Fol lowing a bench inaL defendant was convicicci u f larceny f rom a person, M C L 
750.357. The tnal court sentenced him to three to ten years' impnsonnient and then vacated that 
i;eDleDce and sentenced defendant as a fourth felony offender, .MCL 769.12, to f ive to ten years' 
imprisonment. Defendant appeals as o f right. We af f i rm. 

Defendant argues that his habitual offender sentence musi be set aside for lack o f 
appropriate notice. Whether the prosecutor satisfied t!ie stauiiorv' requirements regarding 
enhanced seniencmg for habinjal offenders is a question o f law ihai this Coun reviews de novo. 
People vSierb. 456 M i c h 519, 522; 5Sl N^V2d 219 (1998), 

M C L 769.13(1) provides that a prosecutor may seek enhancement o f a defendant's 
sentence as an habitual offender by f i l ing a wrinen notice o f intent to do so wi th in rwenty-one 
days after the defendant's arraigrmient on the mfonnation or the filing o f the infomiation. 
Subsection (2) provides thai the notice o f intern lo seek an enhanced sentence ' 'shall be filed with 
the coun and served upon the defendant or his or her attorney w i th in the time provided in 
subsection (1) , " and requires the prosecutor to file a w.nncn prool of ser^'ice. 

In this case, the prosecutor first indicated his intent to seek an enhanced sentence wit l i in 
the init ial complaint and warrant by mcluding an ' 'Habimal Offender - Fourth Offense Notice" 
enumerating tliree o f defendanc's seven prior felony convictions beneath the original armed 
robber)' charge. The distnct coun register o f actions shov- s he was arraigned on '"ali counts'' 
and the return to circui t coun includes defendant's w?.ivcr o f orebminar\ ' examination wi ih a 
statement that " I understand that I w i l l be bound over to Circuit Court on ilie charges m the 
complaint and warrani ," fo l lowed by his signamre and that of his attorney. The bind over, part 
o f the same document, s imi lar ly shows that he was bound over on both charges. The information 

A T T A C H M E N T 



filed in the c i rcui l coun also included a noiice o f inteni lo seek enhancemeni o f defendanrs 
scnience as a f o u n h felony offender. 

Because the notice o f intent was filed as part o f the infomiauon, it was timely fi led under 
M C L 769.13. Al though defendant claims that he was never sen'ed with a copy of the 
Liiformation and noiice, the lower coun f i le establishes inai defendant and his attorney had actual 
notice o f the ijitent to seek enhancement as a founh felony ofrender from the day the complaint 
and warrant were issued. Under these circumstances, v-.'e decline to vacate defendant's habirua! 
offender senvence. 

Defendant also suggests that his habiaial offender sentence must be set aside because the 
prosecutor never f i l ed a p roof o f ser^'ice as required by M C L 769.13(2). Again, however, the 
record makes it apparent that defendant had actual notice that the prosecutor intended to seek 
sentence enhancement. The failure to file a proof o f ser.'ice was therefore harmless. People v 
Walker, 234 M i c h A p p 299, 314; 593 N W 2 d 673 (1999), 

A f f i r m e d . 

,/s/Harold Hood 
,/s/ David H . Sawyer 
/s.' Brian K . Zahra 
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Before: Fitzgerald, P.J., and Holbrook, Jr. and Cavanagh, JJ. 

M E M O R A N D U M . 

Defendant appeals as o f right his enhanced sentence as a second-offense habimal 
offender, M C L 769.10, f o l l o w i n g liis ju ry tnal conviction o f assault w i t l i intent to do great bodily 
harm less than murder, M C L 750.84. We a f f i rm . 

Defendant argues that the trial court eiTed in senicnciiig lum as a second-offense habitual 
ciffender because the prosecutor failed to timely fi le a notice o f intent to seek sentence 
enhancement. We disagree. This Coun reviews de novo as a question o f law the issue whether 
the prosecutor satisfied the starutory requirements regarding enhanced sentencing for habitual 
offenders. See People v Sierb, 456 M i c h 519, 522, 58rNW2d 219 (1998). 

M C L 769.13(1) provides that a prosecutor may seek an enJ")anced sentence by f i lmg a 
written notice o f intent to do so wi th in iwenty-one days after arraignment or, i f arraignment is 
waived, w i th in iwenty-one days after f i l i n g the informai ion charging the underlying offense. 
Defendant claims Uiat such notice was not f i led. However, the prosecutor's habitual notice was 
included in the felony complaint and the felony warrant, both o f which stated: 

Take notice that the defendant, JERN'IAIKE C A N T R / \ L B O U I E , was previously 
convicted o f a felony or an attempt to commit a felony in that on or about 
10/29/97. he or she was convicted in the C I R C U I T Court for the C O U N T Y OF 
ICENT, State o f K'nCHlGAN, for the offense o f K C Q/lOO, File No. 97-09396-
FH, Therefore, defendant is subjeci to the penalties provided by M C L 769.10; 
M S A 28.10S2. [769.10] P E N A L T Y ; LIFE 

Thereafter, defendant waived circuit coua arraignment and acknowledged by liis signature that 
he received and read the informaiion and understood n^e substance o f the charses, The 
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mfomiat ion filed in the c i rcu i i coun included [he same nonce o f intent to seek enhancement ihat 
was contained m the complaint and warrant. See People v Morales, 2AQ Mich App 571 58V 
618 KVV2d 10 (2000) C h e prosecutor is no longer requ.ed . Hie a supplemental i n ' L l n V 
Consequently, the prosecutor complied w n h the notice requirements o f M C L 769 13(1) and 
defendant's claim is wi thout merit. 

A f f i r m e d . 

/s/ E. Thomas Fitzgerald 
/s' Donald E. Hoibrook, Jr. 
/s/ Mark J, Cavanagh 
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Before: MuRilAY, P.J., and WHITBECK and RJORDAN. JJ. 

PER CURJAM. 

Defendant A l f o n z o A n t w o n Johnson appeals as o f nght his j u r y trial conviction for 
delivery o f less than 5 0 grams o f cocaine, M C L 333.7401(2)(a)([v). ' The tr ial coun sentenced 
Jolinson as a fourth habitual offender, M C L 769.12, to ihree [o 30 years' imprisonment for this 
conviction. We a f f i r m . 

Johnson first challenges his conviciion based on insufficiency o f the evidence. In 
particular, Johnson takes issue wi th the prosecution's failure lo submit any concrete or objective 
forensic evidence at trial demonstratmg his guilt. We review de novo questions pertairung to the 
sufficiency o f the evidence. People v Manin, 271 M i c h App 2S0, 340; 721 NW2d 815 (2006). 
•'The test for determining the sufficiency of evidence m a criminal case is whether the evidence, 
viewed in a l ight most favorable to the people, would warrant a reasonable juror in f inding euili 
beyond a reasonable doubt."' People v A'bvvflcA-. 462 Mic i i 392.. 399; 614 N ^ 2 d 78 (2000), 
' T h i s Coun w i l l not interfere w i t h the trier of fact's role in detemnning the weight of the 
evidence or the credibi l i ty o f witnesses." People v Kanaan, 27S M i c h App 594 , 619 ; 7 5 1 N\V2d 
57 (2008). In addition, "[c]ircunistanlial evidence and reasonable inferences arising from that 
evidence can constitute satisfactory proof o f the elements o f a crime." People v Allen, 201 Mich 
App 98, 100; 505 mV2d 869 (1993), 

The elements comprising the deliveiy o f less than 50 grams o f a controlled subsiance 
include: (a) deliver^' o f a controlled subsiance and (b) that the controlled substance was o f an 

The trial court also convicted Johnson of crmnnai coniempi of coun at his sentencine heanno 
but he does no- challenge this c o n v - t i o n on appeal. 
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amount constiaiting less than 50 grams. People y Schul-z. 2A6 Mich App 695. 703-704; 635 
s^V2d 491 (2001). i n rum. the l emi -deliver" or -dc l ivcp , - has been defined as constituting 
•'•die acmal. constructive, or attempted transfer from 1 person to another o f a controlled 
substance, whether or not there was an agency reiaiionship,'^^ !d.. quoting M C L 333.7105(1). 
'•[TJransfer is the element which distinguishes deliver.' f rom possession," Schuliz, 246 Mich 
App at 703 (citation, internal quotations, and emphasis omitted). It is •"well settled that the aci of 
ciansferring a comrol led substance is sufficient lo sustain a nndmg o f an actual deliver,-." Id. ai 
704 (citations and internal quotations omitted). In challenging the sufficiency o f the evidence to 
sustain his conviction, Johnson does not contest that the controlled substance was cocaine or the 
amount o f the substance involved. 

The individual involved m the purchase o f the cocaine f rom Johnson was his neighbor, 
Ronald Salkey. Al legedly , Salkey suspected Johnson of having stolen a stereo f r o m Salkey's 
apartment and was aware that drugs were being sold f rom Johnson's apartment. Salkey 
ijiformed police that he had arranged to purchase cocaine from Jolinson. Off icer Jason Flora 
searched Salkey to ensure that he did noi have any momes or drugs on his person immediately 
before the purchase. O f f i c e r Flora also provided Salkey with specially designated funds to 
effectuate the purchase. Of f i ce r Flora and other officers observed Salkey enter into the 
apartment building and one o f the officers watched Salkey enter one o f the apanraems, Shordy 
thereafter, the officers observed Salkey exit the apartmeni building and proceed directly lo 
Off icer Flora's vei\icle. Salkey reponed that he exchanged the provided funds for a bag o f 
cocaine, which Salkey gave to Off ice r Flora, who mimediately sealed it into an evidence bag. 
Officer Flora also searched Salkey twice after he exited the aparmient building to ensure that he 
had no other hands or drugs on liis person. 

Johnson's challenge to llie sufficiencv o f the evidence is cwo-fold. Johnson suggests that 
the evidence is insuff icient because it is circumstantial smce none o f the police officers acuially 
obsen'ed Salkey directly engage in the drug transaction wi th Joluison or had sight o f Salkey from 
the lime he left the apanment until he exited the building, Contrary to Johnson's assertion, the 
evidence more than suff ic ient ly links lum to the cocaine that Salkey gave to Off icer Flora. 
Officers ensured that Salkey had no controlled substances on liis person or any funds other than 
those that the police specifically provided to him to effectuate the purchase o f the controlled 
substance. A n of f ice r obser\'ed Salkey enter into the apanment. Wl i i l e off icers may not have 
directly observed Salkey f r o m the moment he exited the apartment until he left the building, they 
did obsen'e hmi rerum directly to Off icer Flora and was subject to an addiiional search o f lus 
person. A l l o f this transpired wi th in a relatively short time frame. This Court has previously 
^•unhesitatingly reject[ed a] defendant's suggestion that a prosecutor may only establish deliver^' 
o f a controlled substance i f a police off icer directly viesvs an illegal narcotics exchange . . , 
People V Williams, 294 M i c h App 461, 472; St! N W 2 d SS (20! 1). In the circumstances of this 
case, sufficient circumstantial evidence e.xisied lo susiaui Johnson's conviction. 

In challenging the sufficiency o f the evidence. Jolinson also takes issue wi th Salkeys 
credibilit) ' and the testimony he provided at tnat, asserting that Salkey had an ulterior motive for 
contacting police and participating in this transaction. ^^This Court w i l l not interfere with the 
trier o f fact's role o f determining the weight o f the evidence or the credibi l i ty o f witnesses." 
People V 'rVillianis, 268 M i c h App 416.. 419'! ^07 N^V2d 624 (2005). Specifically, - ' [ i j t is for the 
trier o f fact, not the appellate court, to deiennine what inferences may be fairly drawn from the 
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evidence and to determine the weight to be accorded ihose i n f e r e n c e s . P e o p l e v Hardimau. 456 
Mich 417, 428: 646 N W 2 d 158 (2002). Consequenily. ihc evidence submined m conjuncuon 
wi ih the reasonable mferences drawn therefrom, viewed in the light most favorable to the 
prosecution, is sufficient to sustain Johnson's conviction. 

Johnson next contests die tnal counts use o f the standard jury instruction penaming to 
reasonable doubt rather than the proffered versions he submitted, which he assens were more 
specific and informative. This Coun reviews de novo issues o f law arising from jury 
instructions, but this C o u n reviews for an abuse o f discretion a trial counts decision whetlier to 
provide an instruciion. People v GilUs, 474 Mich 105. 113: 712 NW2d 419 (2006). 

The trial conn 's use o f CJ12d 3.2, the standard jur\'- uisinjction on reasonable doubt, did 
not comprise error. Tl \e tr ial court provided the standard instruction verbatmi. ' 'This standard 
j \ i r y mstruction has repeatedly been held to adequately convey ihe concepts o f reasonable doubt, 
the presumption o f mnocence, and the burden o f p r o o f PcupU v Hill, 257 M i c h App 126, 151; 
667 NW2d 78 (2003). As such, reversal is not warranted. 

Johnson also contends several instances o f prosecutorial misconduct involving (a) 
unproper voir dire, (b) e l ic i ia t ion o f hearsay evidence, (c) engagmg in an improper "c iv ic duty" 
argumeni, and (d) arguing facts not in evidence during closing. We review Johnson's alleganons 
o f prosecuional misconduct for plain error affect ing subsianiia! nghts because Johnson failed lo 
properly preserve tliese claims by objecting to the statements in tlie trial court. People v Tliomas, 
260 M i c h App 450, 453-454; 678 NnV2d 631 (2004). Reversal is warranted "only i f we 
determine that, although defendant was aciually innocent, the plain error caused him to be 
convicted, or i f the error 'seriously affected the fairness, iniegrif\-, or public reputation o f judicial 
proceedings,' regardless o f his ijinocence.' ' Id. at 454 (citation omitted). " [ W ] e consider issues 
of prosecutorial misconduct on a case-by-case basis by examining the record and evaluating the 
remarks in context, and in light o f defendant's arguments." hi. 

Johnson first assens that the prosecutor engaged in misconduci when, dunng voir dire, he 
questioned the prospective jurors whether they could consider a police off icer ' s training and 
background as a component o f the off icer 's credibili iy. 'The purpose o f voir dh-e is to elicit 
enough infonnai ion for development o f a rational basis for excluding those who are not impanial 
from the ju ry . " People v Tyburski, 445 Mich 606, 618; 518 N\V2d 441 (1994). "[T]here is no 
nght to any specific procedure for engaging in voir dire. There is simply a right to a ju ry whose 
fairness and impanial i ry are assured by procedures generally wi th in the discretion o f the trial 
coun." People v Sawyer, 215 M i c h App 1S3, 191; 545 N\V2d 6 (1996). 

Because three o f the prosecution's pnmary witnesses at trial were police officers, the 
prosecutor sought during vou- dire to ascenain whether any o f the possible jury members held 
any bias against police officers. Such an inquiry does noi exceed the permissible scope of voir 
dire and was not unproper because it did not unply or suggesi how potential jurors should gauge 
the credibility o f such witnesses. 

Joluison also assens that the prosecutor engaged n;isconduci by eliciting improper 
hearsay testimony f rom Salkey regarding comments by other residents o f the apanmenl complex 
and his conversations w i t h police. Although Joluison assens ihis issue solely in the context of 
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prosecutorial misconduct, we ini t ia l ly analyze whether ihe tnal court abused its discretion by 
perniiaing the prosecutor lo present allegedly impemiissiblc hearsav, Hearsav is defined as "a 
statement, other than the one made by die declarant while iesiir, ' ing at the tnal or heannu 
offered m evidence to prove ihe truth o f the matter assened.-^ M R E SO'uc), Hearsay is deemed 
to be inadmissible ai tnal unless there is a specific excepnon pennitting its introduction. MRE 
801; MRE 802. In this instance, the elicited testimony was not proffered' io prove the truth o f the 
matter asserted, i.e., tiiai Johnson was a drug dealer. Rather, the testimony ser^'ed as background 
information to provide the jur>' w i t h a context for the events that occurred and to explain how 
police were made aware o f Johnson's activities and Salkey's involvement. Funher, i t has been 
consistently recognized that, "prosecuional misconduct cannot be predicated on good-faith 
eifons to admit evidence." People v Noble. 238 Mich App 647, 660; 608 N\V2d 123 (1999). A 
•'prosecutor is entitled to attempt to introduce evidence that he legitimately believes w i l l be 
accepted by the coun, as long as that attempt does not prejudice the defendant." Id. at 660-661. 
Johnson has failed to establish either bad-faith by the prosecutor in the eUcilation of this 
testimony or thai he was prejudiced by its adrnission, Cons^quendy, Jolinson's assertion of error 
cannot be sustained. 

We similarly reject Johnson's contention o f error regarding the elicitation and admission 
of this testimony based on undue prejudice in violation o f M R E 403 and M R E 404b. M R E 403 
provides: "Al though relevant, evidence may be excluded i f its probative value is substantially 
outweighed by the danger o f unfair prejudice, confusion o f the issues, or misleading the ju iy . or 
by considerations o f undue delay, waste o f time, or needless presentation o f cumulative 
evidence." This rule only excludes evidence that is deemed unfairly prejudicial. People v 
5diow, 288 Mich App 231 , 237, 791 N^V2d 743 (2010), Unfair prejudice is found lo exist when 
there is a tendency for a j u r y to give the evidence undue or preemptive weight, or when it would 
be inequitable to permjt the evidence to be used. People v Taylor, 252 M i c h App 519, 521-522; 
652 NW2d 526 (2002). Johnson suggests that permii i ing Salkey to testify regarding statements 
by other individuals not called as wimesses served to improperly bolster Salkey's credibility to 
llie jury. Again, the contested testimony did not compnse hearsay because it was not proffered 
to demonstrate the truth o f the matter assened but merely sen'ed to place i n context events and 
e.^plain to the jury how Johnson came to the attention o f police. Johnson provides no evidence to 
suppon his coniention that the jur>- gave these statements undue or preemptive weight, 

Johnson further asserts thai admission o f this testimony violated M R E 404(b) because it 
comprised evidence o f '''other bad acts'' and led the jur>' to mfer that he was a ''bad person." 
Contrary to Johnson's coniemion, this evidence was admissible as part o f the res gestae o f the 
offense and was independent o f M R E 404(b). People v Sh.olL 453 M i c h 730, 742; 556 NW2d 
851 (1996); People v Coleman, 210 Mich App L 5; 532 N\V2d SS5 (1995). "Evidence o f other 
crimmai acts is admissible when so blended or coi'.necv^d w u h the crime o f which [the] 
defendant is accused that p roof o f one incidentally involves the other or explains the 
circumstances o f the crime." Sholl, 453 Mich at 742 (citation and internal quotations omitted). 
In the circumstances o f this case, the testimony was relevant to the reasons for Salkey's 
involvement and the actions o f police in the delivery o f the cocaine and, therefore, admissible 
pursuant to M R E 401 and M R £ 402, independent o f M R E 404(b). 

Challenging the admission o f this lesiimony, Johnson argues that al lowing Salkey to 
repeat statements or informat ion he obtained from, unidentirled individuals who were not 



produced as witnesses ai tnat violated his constitutional right to confrontation. Again, as the 
contested testimony was admitted for a non-hearsay purpose, no violation o f Johnson's right to 
confrontation occurred. ' T h e Confrontation Clause prohibits the admission o f all out-of^coun 
testimonial statements unless the declarant was unavailable at ina l and the defendant had a pnor 
oppormnjty for cross-examination." People v Chambers. Ill M i c h A p p 1, 10; 742 N\V2d 610 
(2007), citing Crawford v Washingion. 541 US 36, 6S; 124 S Cl 1354; I5S L Ed 2d 177 (2004). 
•'However, the Confrontat ion Clause does not bar the use o f oui-of-coun testimonial statements 
for purposes other than esiabiishmg the truth of the matter assened." Chambers, 111 Mich App 
at lO- l 1; see also Crawford, 541 US at 59. "^[A] statemeni oiTered to show the effect o f the out-
of-court statement on the hearer does not violate the Confrontation Clause,'' Chambers, 111 
Mich App at 11, Salkey's testimony was not offered to establish the truth o f the statements, i.e,, 
to prove that Johnson was involved in the sale and delivery o f illegal substances. Rather, the 
siaiements merely provided a context lo understand the course o f action that led to the police 
aiTesting Johnson. See id. We further note that Johnson i'ails, in his appellate brief, to fu l ly 
explicate his reasonmg on this issue. A defendani may not simply c la im error or announce a 
position and then leave it to this Coun to "discover and rationalize the basis for his claims, or 
unravel and elaborate for h im liis arguments, and then search for authority either to sustain or 
reject his posit ion." People v Kevorkian. 24S Mich App 373, 389; 639 NW2d 291 (2001) 
(citation omitted). 

Johnson additionally contends that the prosecutor engaged in an improper "civic duty' ' 
argument seeking to evoke j u r y sympathy. In general 

prosecutors are accorded great latitude regarding their arguments and conduct. 
They are free to argue the evidence and all reasonable inferences f rom the 
evidence as it relates to [Uieir] theory o f the case. Nevenheless, prosecutors 
should not reson to civic dut>' arguments that appeal lo the fears and prejudices o f 
jury members or express their personal opinion o f a defendant's guilt and must 
refrain f r o m denigratmg a defendant wi th intemperate and prejudicial remarks. 
Such comments durmg closmg argument w i l l be reviewed m context to determine 
whether they constitute enor requiring reversal, [People v Bahoda, 448 M i c h 
261, 282-283; 531 NA\'2d 659 (1995) (internal citations and quotation marks 
omitted).] 

Jolmson. however, misconstrues what constitutes an improper ' 'c ivic duty" argument. A n 
improper civic dut>' argument typically occurs when a prosecutor urges jurors lo convict a 
defendant as pan o f the "c iv ic duty" o f the members o f the jury . People v Abraham, 256 M i c h 
App 265, 273; 662 N ^ 2 d 836 (2003). In this instance, during closing argument, the prosecutor 
referenced civic duty in the context o f discussing testimony elicited f rom Salkey penaimng to his 
moiivauon for becoming involved i n this matter and reponing Jolmson's conduct lo police. As 
such, the statements d id not ser%'e to ' \mfa i r l y encourage[] jurors i^ot to make reasoned 
judgments," Id. at 273. I n addition, because prosecutors arc pennined to "free[!y] argue the 
evidence and any reasonable inferences that may arise from tiie evidence[,]" People v Ackernuuu 
257 Mich App 434, 450; 669 N W 2 d SIS (2003). i : did not constitute misconduct for the 
prosecutor to engage in the challenged statement as it confonncd to testimony elicited at tnal. 
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In conjunction w i t h his allegations o f prosecuional misconduct. Johnson finally assens 
that the prosecutor improperiy indicaied to the jur>' th;ii S;i!ke>' had not received anythmg in 
e.^change for his tr ial testimony. Specifically. Johnson contends that this statement consiituied 
an impennissible inference f r o m Salkey's testimony ih.ai he received -"nothmg o f value^^ for 
testify'ing ai trial. As noted previously, - [a ] prosecutor nray noi make a siaiemeni o f faci to the 
jury thai is unsupponed by evidence, bui she is free to argue the evidence and any reasonable 
mferences that may anse f rom the evidence.'" Ackermair 257 Mich A p p at 450. 'The propnery 
o f a prosecutor's remarks depends on al l the facts o f the case." People v Rodriguez, 251 Mich 
App 10, 30; 650 N W 2 d 96 (2002). Saikey indicated ai tnal diat he had not received anything " o f 
value" m exchange for his testimony. I t was a reasonable inference, on behalf o f the prosecutor, 
to indicate that Salkey had not received anyihing for testifying. This comment could also be 
constiued as a permissible emphasis by the prosecutor on the credibil i ty o f his own witness. 
Thomas, 260 M i c h A p p at 455. Regardless, even i f we were to deem the prosecutor's comment 
to be improper, Johnson would not be entitled to relief because a t imely curative instruction 
could have ser\'ed to dispel any potential prejudice caused bv the statement. People v Vnger (On 
Remand), 278 M i c h App 210, 238; 749 N \ V 2 d 272 (200Sj. 

Johnson contends that the cumulative effect of the errors he alleged penaining to 
prosecutorial misconduct resulted in a denial o f his righi to a fau- trial and precludes application 
o f a '"harmless error" standard. Whi l e ' ' [ i j i is tme thai the cumulative effect o f several mmor 
errors may warrant reversal where the individual errors would not ( , ]" id. at 258 (citation and 
internal quotations omitted), because we find no errors to aggregate Jolinson's c la im cannot be 
sustained. 

Johnson's next c la im o f error involves the filing o f an amended supplemental information 
and whether the trial court entered an order permitting such amendment. " A trial court may 
amend the information at any t ime before, during, or after trial in order to cure a vanance 
be^veen the mformat ion and the proofs as long as the accused is not prejudiced by the 
amendment and the amendment does not charge a new cnme," People v Siricklin, 162 Mich 
App 623, 633; 413 N \ V 2 d 457 (1987). ' T h e coun before, dunng, or after trial may permit the 
prosecutor to amend the informat ion unless the proposed amendment would unfair ly surpnse or 
prejudice the defendant." M C R 6.112(H), 

The prosecution t imely filed the onginal inforniaiion on September 28, 2006. The same 
day, the prosecution filed a supplemental infonnation, which provided notice o f the prosecutor's 
uiieni to seek a sentencmg enhancement premised on Johnson's stams as a fourth habitual 
offender. The trial court arraigned Joluison on October 13, 2006. On February 23, 2007, the 
prosecutor filed a mot ion seeking lo amend the supplemeninl mfoni:iation based on a realization 
that the dates and convictions listed penainmg to scnicncing enhancement were mcorrect. 
Counsel for Johnson objected. While the lower coun record fails to include an order permitting 
the filing o f the amended supplemental information, the document was filed wi th the lower coun 
on March 1, 2007, It is relevant to note that the crimmal charge for the instant offense remained 
consistent on al l three versions o f the infomiation. In addition, both the supplemental 
information and the amended supplemental information indicated that the prosecutor was 
seeking sentencing enhancement premised on Johnson's status as a f o u n h habitual offender. The 
only difference in these two documents vvas the correciion o f JO^L^l5on•5 pnor arrest daiea and 
offenses. 



Johnson contends thai he should not have been sentenced as a fourth habitual offender 
because the prosecutor's notice in terms o f the amended supplemental informat ion was untimely 
and not in compliance w i t h M C L 769.13, which provides in relevant pan: 

( 1 ) In a cruninal action, the prosecuung attorney may seek to enliance the 
sentence o f the defendant as provided under section 10, 1 L or 12 o f this chapter, 
by filing a writ ten notice o f his or her mtent lo do so wi th in 21 days after the 
defendant's arraignment on the information charging the underlying offense or, i f 
arraignjnent is waived, w n h m 21 days after ihe f ihng o f the informai ion charging 
the underlying offense. 

(2) A notice o f intent to seek an enhanced semence fi led under subsection ( I ) 
shall list the prior convict ion or convictions that w i l l or may be relied upon for 
purposes o f sentence enhancement. The notice slial! be filed w i t h the coun and 
served upon the defendant or his or her attorney wi th in the time provided in 
subsection ( I ) . The notice may be personally served upon the defendant or his or 
her attorney at the arraignment on the infonnation charging the underlying 
offense, or may be served in the manner provided by law or court rule for service 
o f wri t ten pleadings. The prosecutmg attorney shall file a writ ten proof o f service 
wi th the clerk o f the coun. 

Notably, M C L 769.13(2) provides: '"A notice o f intent to seek an enhanced sentence filed under 
subsection (1) shall hst the pnor conviction or convictions that w i l l or may be relied upon for 
purposes o f sentence enhancement." Because the prosecutor need only list convictions that "may 
be" relied upon, o u j Legislature has provided the prosecutor a cenain amount o f leeway in die 
accuracy o f the notice. Tli is Coun has previously indicated that the purpose o f the nouce is 
merely to i n f o r m a defendant that the prosecutor intends to seek sentencing enhancement. See 
People V Manning, 163 M i c h App 64 t . 644; 415 NAV2d ! (19S7), overruled in pan on other 
grounds People v Bailey, 483 M i c h 905 (2009). The prosecutor's notice is not deemed to be 
''evidence" o f a defendant's status, as M C L 769.13(5) provides: 

The existence o f the defendant's pnor conviction or convictions shall be 
determined by the coun, without a jur>'. at sentencing, or at a separate hearing 
scheduled for thai purpose before sentencing. The existence o f a pnor conviction 
may be established by any evidence thai is relevant for that purpose, includmg, 
but not l imited to, 1 or more o f the fo l iowmg: 

(a) A copy o f a judgment o f conviction. 

(b) A transcnpt o f a prior tr ial or a plea-takmg or sentencing proceeding. 

(c) A copy o f a coun register o f actions, 

(d) Information contained m a presentence repon. 

(e) .A statement o f the defendant. 
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Case law precludes the prosecutor from fiiinLf ai. imtiai notice and then seeking to amend 
the notice to increase the level o f scmencin'i ciihancnnciu. People v Ellis. 224 M i c h App 75^ 
756-757: 569 N W 2 d 917 (1997); see People v Honishy. 25! M i c h App 46?. 469-473; 650 
^AV2d 700 (2002), We f m d the instant case lo be analogous lo Manning, where this Coun 
detennined that the tr ial coun d id not err in allowing the prosecutor to fi le an amended 
information that corrected the convictions underiying the defendant's stams as a founh habitual 
offender. Manning, 163 M i c h App at 644-645. Similar to the Manning defendant, Johnson was 
given sufficient notice o f the prosecutor's intent to seek sentencing enhancement, satisfying the 
primary purpose o f M C L 769.13(2). Consequently, we find no error, 

Johnson's assenion o f error on this issue is also premised on the absence o f an order from 
tlie trial coun permit t ing the amended supplemental information. Johnson does not dispute that 
die supplemental informat ion provided notice that the prosecutor was seeking sentencing 
enhancement based on his status as a founh habitual offender. He acknowledges that the 
prosecutor brought a motion before the trial coun, to ^vhicli Jolmson objected, indicating the 
necessity o f correcting inaccurate prior convictions ih:;; were listed in the supplemental 
infonnation. Johnson does not contend that ihc amended supplemental mformanon sen'ed to, in 
any manner, increase his potential sentencing consequences. In effect, Johnson is placmg form 
over substance as correct procedures were followed, notice was received, and the statutory 
requirements were not violated. This Coun has previously rejected a similar argument penaining 
to a prosecutor's failure to f i le a proof o f ser\'ice in conjunction w i t h a notice o f intent to seekmg 
sentencing enhancement. See People v Walker. 234 Mich App 299, 314, 593 N\V2d 673 (1999), 
The Walker Coun determined '"reversal [was] not warranied on a basis o f this issue because any 
e i T o r was harmless beyond a reasonable doubt." Id. Similar to the facmal circumstances o f 
Walker, Johnson "makes no claim that he did not receive the notice o f intent to enhance" but 
"shnply contends that the [order permitting amendment o f the supplemental informat ion] was not 
filed with the lower court. I f true, diis i n no way prejudiced defendant's abil i ty to respond to the 
habitual offender charge." Id. at 314-315. Specifically, a prosecutor's failure to strictly fol low 
the statute does not necessarily of fend due process, i f m fact a defendant has received actual 
notice. Id. at 31 5, 

We funher note that, for purposes o f sentencing enJiancenieni, the coun had to determine 
the existence o f Johnson's prior convictions at the sentencmg hearing. M C L 769T3(5) ; People v 
Green, 228 Mich App 684, 698-699; 580 N\V2d 444 (199S). A t the sentencing in this matter, 
Johnson's attorney and the trial coun referenced his stams as a four th habitual offender on the 
basis o f offenses enumerated in the presentence invesiigaiion report (PSIR). Johnson did not 
object to the underiying offenses as contained in the PSiR, Because the trial court had sufficient 
evidence to sentence Johnson as a founh habiaiai offender, there was no error m sentencing or 
prejudice to Jolmson. Because Johnson has failed to demonstrate lack o f notice, surpnse, or 
prejudice, his contention that resentencing wi th removal o f his fourth habitual offender stams is 
required is unavailing. Simi lar ly , his contentions penaining to the proportionality o f his sentence 
are rendered moot. See People v Rutherford, 208 Mich App ! 98, 204; 526 N W 2 d 620 (1994). 

As his ana! issue on appeal, Johnson asserts ineffective assistance o f counsel. A claim o f 
ineffective assistance o f counsel must be raised by a motion for new tnal or an evidentiap.-
heanng in accordance w i t h People v Ginihcr^ 390 Mich -^36, 443; 212 N'W2d 922 (1973), 
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Because Johnson failed to seek a new trial or evidentiary hearing, our review o f this claim is 
based on the existing record. Rodriguez. 251 Mich App at 3S, 

First and foremost, Johnson fails to s p e c i f what actions or omissions by his defense 
counsel at tnal constimted deficient performance. .As discussed in conjunction wuh Johnson's 
assertion o f error regarding violat ion o f his right to confroniaiioiL we note that a defendant may 
not simply c la im error or announce a position and then leave it to this Coun to "discover and 
rationalize the basis for his claims, or unravel and elaborate for h im his arguments, and then 
search for authority either to sustain or reject his position.'" Kevorkian, 248 Mich App at 389 
(citation omitted). We further obsen'e that "trial counsel is not ineffective when fai l ing to make 
objections that are lacking in merit ." People v A-foiuszak^ 263 M i c h App 42, 58; 687 N\V2d 342 
(2004). Based on our conclusion thai the prosecuior did not engage in misconduct, the 
permissibility o f enhancement o f Jolmson's sentence, and our a f f i rmat ion o f the trial court's 
rulings, Jolmson's c la im o f ineffect ive assistance must fai l . 

AffuTned. 

.''s/ Christopher M . Murray 
/s/ W i l l i a m C. Whitbeck 
/s/ Michael J. Riordan 
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The undersigned hereby certifies that on September 22, 2014, he personally served a 
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