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STATEMENT OF JURISDICTION
The court has jurisdiction pursuant to its Febr4a3015 order granting leave

to appeal.
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STATEMENT OF QUESTIONS PRESENTED

The Disclosures by Law Enforcement Officers Act doe
no more than codify Garrity; it does not extend
immunity to an officer’s intentional falsehoods, beause
lies are not “information” protected by the statute but
rather the opposite: misinformation. Defendants
Harris, Little, and Hughes gaveGarrity interviews in
which all three falsely denied that Hughes had atigked
a civilian while on duty. Are defendants’ lies adrnssible
In prosecuting them for obstruction of justice?

The Court of Appeals answered, “Yes.”
The defendants answer, “No.”

The People answer, “Yes.”
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Police departments are not authorized to offer
immunity broader than what Garrity provides, and a
defendant who lies in response to an unauthorized
grant of immunity cannot demonstrate detrimental
reliance on the agreement. Here, the waivers sigthdy
defendants did not provide immunity to lie, but evae if
they did they are unenforceable. Do the waivers in
guestion shield defendants from prosecution?

The Court of Appeals did not answer this question.
The defendants answer, “Yes.”

The People answer, “No.”
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STATEMENT OF FACTS

On November 19, 2009, Detroit Police Officer NeWghes physically
assaulted a civilian named Dajuan Lamar in a gasest parking lot while his
partners—co-defendants Sean Harris and Williame:itistood by. Lamar filed a
citizen’s complaint against Hughes with the City Détroit Board of Police
Commissioners, which was forwarded to the Offic€lief Investigator. In July and
August 2010 the three officers were formally intevwed about the complaint, and
in the process given the@arrity® rights. Specifically, the officers were providad
Detroit Police Department “Certificate of Notificabh of Constitutional
Rights—Departmental Investigation” to sign whickdghey were entitled to all the
rights and privileges guaranteed by the US and MaihConstitutions and the laws
of the State of Michigan, and also that if theyisefd to answer questions they would
be subject to departmental charges which couldtiesdismissaFf Additionally, the

Notification stated that “neither my statementamy information or evidence which

137b-38b.
*Garrity v New Jersey, 385 US 492 (1967).

*The waivers signed by the defendants are at p&ie93b. In general, the evidence
against the defendants at the preliminary exangnatias almost entirely admitted by
stipulation. See 6b. This included the audio réc of each defendantGarrity interview, all
of which have been furnished to the Court. The actual testimony at the exam was from the
complainant. See 33b-54b.

-4-
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Is gained by reason of such statements can beags@ust my [sic] in any subsequent
criminal proceeding.” They also signed a Reseovatdf Rights Addendum
indicating that their statements would neitherddeased to any outside agency nor
be used against them in any subsequent proceediigs than disciplinary
proceedings. All three defendants (who were regreesl at the hearing by legal

counsel) waived the reading of the forms and sigheth without questiorfs.

Defendant Hughes then told investigators thatimersbered the incident with
Lamar, but denied that any type of physical alteocatook place. Defendants Harris
and Little backed up their partner’s claim. Basadhe three officers’ denials, the

complaint was closed out as unfounded.

Lamar then hired an attorney who obtained videealiance footage from the
gas station; on it Hughes can be clearly seen Hsgpuamar, while neither Little
nor Harris does anything to interveheLamar’s attorney provided the tape to the
Detroit Police Department Internal Affairs Secti®A), which then commenced an

investigation in the summer of 2011. That investign ultimately resulted in the

“Defendant Hughes’s attorney also stated on theddebat Hughes “understands that
should it surface during the investigation thahle made an unlawful false statement to you he
could be disciplined for that.”

*The video was also admitted at the preliminary ération by stipulation, and has also
previously been furnished to the court.

-5-
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instant charges being filed in August 2012: asdfeddant Hughes, Misconduct in

Office® and Assault and BatteTyas to all three defendants, Obstruction of Jastic

Judge Katherine L. Hansen of the 26th District Coefiused to bind over on
the Obstruction of Justice count, citiG@grrity v New Jersey, 385 US 492 (1967);
People v Allen, 15 Mich App 387 (1968); and MCL 15.393That is, the court
suppressed the officers’ statements as being intay, and so ruled that insufficient
evidence then existed to lead a person of ordimandence and caution to
conscientiously entertain a reasonable belief efdbfendants’ guilt on the count
alleging that they lied to cover up Hughes’ assédsilhce defendants Harris and Little
were only charged with Count Three, their case dvamissed; Hughes was bound

over on Counts One and Two only.

The prosecution then filed a motion in the ciraaurt in theHughes case to
add Count Three back in (&b6ecke motion”), which Judge Bruce Morrow denied

on May 6, 2013° The Court of Appeals shortly thereafter granteel People’s

®MCL 750.505, a five-year common-law offense, basedcorrupt behavior in the
exercise of the duties of his office or while agtumder color of his office.”

'MCL 750.81, a 93-day misdemeanor.

8MCL 750.505, a five-year common-law offense, basedbstruction of justice: “acting
with the intent to interfere with, or attempt tdarfere with, the orderly administration of justice
by lying about Hughes’ conduct.

%65b.

1979b.
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Emergency Application for Leave to Appeal from Jadgorrow’s order. As to
HarrisandLittle, the People filed a timely claim of appeal in Tierd Circuit Court
which was also assigned to Judge Morrow, who dethiedppeal on June 27The
People then filed an application for leave to appethe Court of Appeals, which

was granted on August 15.

On July 15, 2014, the Court of Appeals reverseltlihg in all three cases that
(a) Garrity provided no protection for lies; (B)len was not binding and had been
wrongly decided; and (c) the defendants’ statemeeats not “information” protected
by the Michigan statute, but rather “misinformatiosubject to admission in
defendants’ trials for obstruction of justice. $Rourt granted defendant-appellants’
application for leave to appeal on February 4, 2@lirecting the parties to address

whether either (a) the Michigan statute, MCL 15.884eq, or (b) the waivers signed

by the officers precludes admission of the defetselatatements.

H87b.
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INTRODUCTION

Defendants were assured in writing that—pursuathéoUnited States and
Michigan Constitutions and Michigan statutory lawayanisconduct they divulged
related to their November 19, 2009 contact withuaajLamar could not used against
them in a criminal proceeding. But instead of ngkadvantage of that offer and
admitting what happened, all three officers conedithn independent crime in the
presence of the investigator: they lied in an gptetm obstruct justice. And just as
if they had threatened the investigator’s life tiempted to bribe her to get her to
drop the investigation, the officers’ verbal actset constitute obstruction of justice

are admissible in court.

That is, the assurances given the defendants—thrihwegFifth Amendment,
MCL 15.391 et seq, and the departmental waivers+ajped to past misdeeds, not
independent crimes yet future. Neither the Diagles by Law Enforcement Officers
Act nor the written waivers signed by the defenda&oiuld immunize them from the
crimes they were about to commit, any more thay theuld have been immune if
they had physically assaulted the investigator @raqously destroyed the furniture
in the room. No law or fact prevents those whaesised defendants’ obstruction of
justice from testifying as to these officers’ crenand the Court of Appeals’ holding

in that regard must be affirmed.
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THE DISCLOSURES BY LAW ENFORCEMENT OFFICERS ACT

Sec. 1. As used in this act:

(@) “Involuntary statement” means information puaed by a law
enforcement officer, if compelled under threat a$ntssal from
employment or any other employment sanction, byawweenforcement
agency that employs the law enforcement officer.

(b) “Law enforcement agency” means the departmiestate police, the
department of natural resources, or a law enforoéragency of a
county, township, city, village, airport authoriggmmunity college, or
university, that is responsible for the preventaowl detection of crime
and enforcement of the criminal laws of this state.

(c) “Law enforcement officer” means all of the fmlNing:

(i) A person who is trained and certified undere¢bexmission on
law enforcement standards act, 1965 PA 203, MCKE@B 1o
28.616.

(if) A local corrections officer as defined in sect 2 of the local
corrections officers training act, 2003 PA 125, MZ21.532.

(i) An emergency dispatch worker employed by awvla
enforcement agency.

Sec. 3. Aninvoluntary statement made by a lawreefoent officer, and
any information derived from that involuntary stagnt, shall not be
used against the law enforcement officer in a erahproceeding.
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Sec. 5. An involuntary statement made by a lawreefoent officer is
a confidential communication that is not open tblmunspection. The
statement may be disclosed by the law enforcengamicy only under
1 or more of the following circumstances:

(a) With the written consent of the law enforcemaffiter who made
the statement.

(b) To a prosecuting attorney or the attorney garmrsuant to a search
warrant, subpoena, or court order, including arstigative subpoena
issued under chapter VIIA of the code of criminadgedure, 1927 PA
175, MCL 767a.1 to 767a.9. However, a prosecutitigrizey or
attorney general who obtains an involuntary statéemender this
subdivision shall not disclose the contents ofdfa¢ement except to a
law enforcement agency working with the prosecutattprney or
attorney general or as ordered by the court hguingdiction over the
criminal matter or, as constitutionally required,the defendant in a
criminal case.

(c) To officers of, or legal counsel for, the lanmf@cement agency or
the collective bargaining representative of the ¢éafiorcement officer,

or both, for use in an administrative or legal geding involving a law
enforcement officer's employment status with the lanforcement

agency or to defend the law enforcement agencawrenforcement
officer in a criminal action. However, a person whereives an

involuntary statement under this subdivision shmadt disclose the
statement for any reason not allowed under thidisigon, or make it

available for public inspection, without the writteonsent of the law
enforcement officer who made the statement.

(d) To legal counsel for an individual or employiagency for use in a
civil action against the employing agency or the lanforcement

officer. Until the close of discovery in that actiothe court shall
preserve by reasonable means the confidentialitthefinvoluntary

statement, which may include granting protectivaeos in connection
with discovery proceedings, holding in camera heggj or ordering any
person involved in the litigation not to disclosee tinvoluntary

statement without prior court approval.

2006 PA 563, MCL 15.391 - 395.

-10-
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ARGUMENT

The Disclosures by Law Enforcement Officers Act dae
no more than codify Garrity; it does not extend
immunity to an officer’s intentional falsehoods, beause
lies are not “information” protected by the statute, but
rather the opposite:misinformation. Defendant police
officers Harris, Little, and Hughes gave Garrity
interviews in which all three falsely denied that Highes
had attacked a civilian while on duty. Defendantslies
are admissible in a prosecution for obstructing jusce.

Standard of review:

This court reviews matters of statutory interprietatde novo. People v

McKinley, 496 Mich 410, 414-15 (2014).

Discussion:

The Disclosures by Law Enforcement Officers Act, MT5.391 et seq, is
simply a codification oGarrity v New Jersey, 385 US 492 (1967), and just@arrity
does not confer on police officers a right to lighwimpunity, neither does the
Michigan statute. As discussed below, there ateast three reasons to conclude
that MCL 15.391 et seq is co-extensive v rity: (A) the legislative history of the

statute is rather explicit in that regard; (B) wire statute to provide more protection

-11-
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thanGarrity, the term “information” used in the statute wobh/e to include lies,
which defies that word’s plain meaning; and (C)reifémisinformation” could be

a subset of information, the context of the statusich in essence confers use
immunity—does not allow for such a reading. Foy am all of these reasons,
defendants’ claim to be able to lie without consape in order to shield themselves

from both departmental discipline and criminal @sgbility must be rejected.

In general, as this Court has affirmed repeatelé/,fundamental obligation”
of the judiciary in interpreting any statute “isaecertain the legislative intent that
may reasonably be inferred from the words expressihe statute.Paigev Sterling
Heights, 476 Mich 495, 504 (2006) (citations and intewpadtation marks omitted).
In that regard, “a clear and unambiguous statué&ele no room for judicial
construction or interpretation,” and when “thestaty language is unambiguous, the
proper role of the judiciary is simply to apply tteems of the statute to the facts of
the particular case.3mitter v Thornapple Twp, 494 Mich 121, 129 (2013) (citations
and internal quotation marks omitted). The Pecoplgend that the plain language
of MCL 15.391 et seq does not protect police oftées in theGarrity context,
because the commonly accepted meaning of the wahathation” does not include
intentional falsehoods, andbarrity statements are protected only if they
constitute“information.”

-12-
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Additionally, even if reasonable minds could difféth respect to the statute’s
meaning—Ileading the Court to apply additional ratestatutory construction—then
the history and context of MCL 15.391 demonstriag it was not meant to protect
officers who lie about police misconduct. As tlisurt has said in this context, it
must consider the object of the statute and themhiars designed to remedy and
apply a reasonable construction that best accohgdithe statute’s purpose. See
Koontzv Ameritech Services, Inc, 466 Mich 304, 326 (2002). Here, there can ble it
guestion but that the Legislature intended to go@irrity, not to immunize lies.
Were the statute itself not clear enough on it falsen any reasonable judicial
construction of MCL 15.391—qgiven the Act’s objeadathe harm it was designed

to remedy—requires a ruling in favor of the People.

A. The legislative history of MCL 15.391 et seq denmstrates
that the statute was meant to codifyGarrity.

This Court has said that the legislative historaoefact may be examined to
determine the underlying purpose of the legislatibonre Certified Question From
the United States Court of Appeals for the Sxth Circuit, 468 Mich 109, 115 n5
(2003). Here, according to the co-drafter of 200% 363, the purpose of the
Disclosures by Law Enforcement Officers Act wasfoid: to codifyGarrity and to

prevent public disclosure @arrity statements. Mark A. Porteket 563: The FOP

13-
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Got It First, Got It Right, The Peace Officer (Spring 2008).That is, attorney and
retired police officer Mark Porter—who identifiedshbill as “proposedGarrity
protection legislation”—has stated that Act 563hbaieated a statutory backstop to
Garrity and limited access to the statement’s use by pubisg) agencies, the courts,
and the news media. Mark A. Porter, GariRights Become the Law in Michigan.*?
According to Porter’s own sample 2006 PA 563 wagriorm, police officers should
be told under the Act that they have to “tell theh at all times during this interview,
andfailureto do sowill subject you to administrativeand/or criminal actionsagainst
you.” Mark A. Porter,Gambling with Garrity, The Peace Officer (Spring 2007)

(emphasis addedj.

Of course, the drafter’s intent is not necessé#ngylegislature’s intent, but in
this instance the two appear to have coalescetth tBe House and Senate legislative
analysis concluded that the bill would (a) codigrrity and (b) protecGarrity
statements from disclosute According to the House Fiscal Agency, “the bitiwid

simply codify the federal court ruling” iGarrity.'® Period. Similarly, the Senate

1294h-96b.

1397b-98b (Mark A. Porter & Associates, PLLC, Garights Become The Law In
Michigan, <http://michigancivilserviceappeals.coraiié.html> (accessed June 22, 2015).)

1499b-101b.

15102b-110b.

16104b.

-14-
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Fiscal Agency analysis stated that the rationaléhfe bill was to codify th&arrity
protection against self-incrimination and to protefficers’ compelled statements
from public disclosure. Again, the Senate analggicitly concluded that “the bill
effectively codifiesGarrity protections in Michigan statutory law.” Finally,
according to this same analysis, “the bill givefscefsno further protection against
prosecution” thaiGarrity. Id. at 109b (emphasis added). Although notfenitdiee
measure of legislative intent, the House and Seaatdyses demonstrate that
legislators considering the bill were informed thatid no more—in terms of the
proper use dBarrity statements in criminal prosecutions—ti&anrity itself. Given
that Garrity does not protect against the use of officers’ irea prosecution for
obstruction of justice or misconduct in office ($deKinley v Mansfield, 404 F3d

418, 427 (CA 6, 2005)), neither does Michigan’'suga
B. Lies are not “information” protected by MCL 15.391.

Legislative history aside, the plain language & #ct excludes lies from
protection, because the Act s limited to “inforioat provided by an officer, and lies
are not “information.” That is, section 391 definan involuntary statement as

“information provided by a law enforcement officer, if compdliender threat of

17108b.

-15-
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dismissal from employment or any other employmeahction by the law
enforcement agency that employs the law enforcemiicer.” MCL 15.391(a)
(emphasis added). If the officer is not providinfprmation, then the statement is
not involuntary, and is not protected by the A8ince lies are not “information,”

they are not protected by the Act.

In other words, not one of the defendants hereigeavany “information”
which is being used against him. In fact, nonthefofficers admitted tanything:
Hughes denied that he assaulted Lamar, and botistaud Little corroborated his
denial. The “information” provided by the thredicérs was thaho assault took
place; obviously, that “information” is not being usemprosecute these defendants
because itis neither an admission to criminal Wdmng nor did it lead investigators
to other incriminating evidence. Instead, whatdeé&ndants really provided was

“misinformation” —the opposite of information.

As the Court knows, unless otherwise defined itugtawords are to be given
their common and ordinary meanitffigsnd “information” means knowledge or facts

that—at least as far as the speaker is concernegltras. Along these lines, the

BWhere the Legislature has not expressly defineddnemon terms used in a statute, the
Court may turn to dictionary definitions “to aidrogoal of construing those terms in accordance
with their ordinary and generally accepted meaningeople v Morey, 461 Mich 325, 330
(1999).

-16-
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Oxford English Dictionary provides several sendabe word “inform,” and all of

the relevant ones imply veracity. Thus, the sigéimse is “[tjo gain knowledge,
instruction, or information; to acquaint oneselttwsomething; to get to know, to
learn.” The seventh sense is “[tjo give informatito report.” The eighth sense is
“[tlo impart the knowledge of (a subject, doctrimeethod of action, etc.); to give
instruction in, to teach.” The ninth sense isdfithpart the knowledge of (a fact or

occurrence); to make known, report, relate, tellh™all of these, truth is implicit.

Similarly, the OED defines “information” as the tem of informing . . . ;
formation or moulding of the mind or character,rtnag, instruction, teaching;
communication of instructive knowledge.” In setwe, itis the “action of informing
. . . ; communication of the knowledge or ‘news’soime fact or occurrence; the
action of telling or fact of being told of sometgih Third, it is “[klnowledge
communicated concerning some particular fact, sbge event; that of which one
Is apprised or told; intelligence, news.” Againtentional falsehoods find no

foothold in this area.

Further, the synonyms for “information” found in Ban’s Legal Thesaurus
support this point. Theyinclude “acquired faatxjuired knowledge, available facts,
book learning, collected writings, communicatiommnenmunique, compilations,

comprehension, education, enlightenment, erudigaperience, familiarity, grasp,

-17-
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intelligence, intelligent grip, knowledge, knowledgf facts, known facts, learning,
lore, mental grasp, revelation, understanding, Jansdom.” Suffice it to say that,

given the common understanding of the word, a pensmuld not consider themself
“informed” if the provided facts turned out to bbea Under a common-sense, plain

language reading of the statute, deliberate falzghare not covered.

Moreover, section 3 of the Act provides that “anfgprmation derived from”

an involuntary statement cannot be used againsiftitzer in a criminal proceeding.
MCL 15.393 (emphasis added). The meaning of “imi@iion” must be consistent
between section 391 and 392nd again in section 393 it can only mean accunate
true facts; one cannot derive information usefid frosecution from an intentional
falsehood. Thus, like und@&arrity, an officer questioned pursuant to the statute
cannot be prosecuted for what he admits to imiésview, nor for any evidence that
his superiors might uncover based on the informatiovided. But if the statement
is false, then there is no derivative inculpatofgrmation to be uncovered. Lies are,
by nature, dead ends. An internal-affairs invedtg might derive additional

suspicion of wrongdoing if and when an officer’s lies comdight, but it is more

¥SeeMcCahan v Brennan, 492 Mich 730, 742 (2012) (subsections of a stayut
enactment must be read and interpreted together).

-18-
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than a stretch to term that suspicion “informatio@ertainly no dictionary makes

that leap.

Lies are notinformation and so are not protecteitié statute, and defendants’
counter-arguments—based on Judge Wilder’s dissahei Court of Appeals—are
unavailing. To begin with, the Legislature’s uddle indefinite article “a” rather
than “the” before “criminal proceeding” has no begron this issue, because using

“the” would have been nonsensical. According ®gtatute:

An involuntary statement made by a law enforcenodiiter, and any
information derived from that involuntary statemesttall not be used
against the law enforcement officerarcriminal proceeding.

MCL 15.393 (emphasis added.) But a police inteimadstigation is not a “criminal
proceeding.” That is, @arrity interview, by its very nature, is not directed sod/
criminal prosecution, but officer discipline. Thistate employees such as police
officers who truthfully respond t@arrity questioning cannot be prosecuted on the
basis of their statements, although they may receiternal discipline. Sea re
Federal Grand Jury Proceedings, 975 F2d 1488, 1490 (CA 11, 1992). At the point
of theGarrity interview, there is no “criminal proceeding” tofiekively identify by

use of the definite article “thé®

The Certificate of Notification provided to all tve defendants states that, if there were
to be a “criminal proceeding” related to the offisgGarrity statement, it would be “subsequent”

-19-
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Second, even if the focus of such an interview waengotential criminal
prosecution, the interview still would not be adpeeding,” because a “proceeding”
Is “[t]he regular and orderly progression of a lawsincluding all acts and events
between the time of commencement and the entrydgment” or a “procedural
means for seeking redress from a tribunal or agémtsck’s Law Dictionary (7th

ed). The American Heritage Dictionary similarly efs “proceeding” in this sense

as “legal action; litigation” or “the institutingr@onduct of legal actior?*

Again, pursuant to MCL 8.3a, undefined statutorynteare to be given their
plain and ordinary meaning, unless the undefineddv® a term of art. See also
People v Thompson, 477 Mich 146, 151 (2007). A police investigatiohinternal
misconduct is not a “criminal proceeding,” and $ocannot follow that the
Legislature meant by use of that term to exprefssifitention to require a more
generalized application of the statute than theromaer protection the Fifth
Amendment would afford.’People v Hughes et al, 306 Mich App 116, 133 (2014)
(Wilder, J. dissenting). What the Legislature nteasimply that “information” from

an involuntary statement could not be used to pugsethe giver.

to the official departmental investigation. Thgtaccording to the plain terms of the notice of
rights, the investigation was not a criminal prateg.

ZAlthough it also contains broader definitions, “@s@and phrases used in an act should
be read in context with the entire act and assiguett meanings as to harmonize with the act as
a whole.” People v Couzens, 480 Mich 240,249 (2008).
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But that merely brings the inquiry back to the deion of “information.”
Defendants attempt to wriggle out from the dictigrend common-sense definition
of information—truthful knowledge, intelligence we, facts, or data—by noting that
the definition of “misinformation” contains the wibfinformation,” as if a dictionary
definition that explicitly stated that “misinforman is the opposite of information”
would deem the terms equivalent for purposes sfstatute. When Random House
Webster’s Dictionary defines misinformation as $elor misleading information,”
it is saying that misinformation and informatioe antonyms, not different categories
of the same thing. While defendants claim that @oairt of Appeals majority’s
reading turns the English language on its heamgitld be difficult to find a better
illustration of that than their interpretation afformation,” which by their account

denotes opposite things.

Similarly, defendants misunderstand the languagtheffederal immunity
statute—18 USC 6002. It is not equivalent to Miamg statute, and more
importantly does not treat “information” as thougimcludes “misinformation.” To
the contrary, the federal statute merely spedifias‘testimony or other information”
compelled under an immunity order can only be usq@osecute the witness if the
prosecution is for perjury, giving a false statetmen otherwise failing to comply
with the order. That s, the point of the feddaalguage in question is to ensure that,
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while knowledge, intelligence, news, facts, or dgtaned through immunized
testimony may not normally be used against theag#nthe protection disappears if
the witness lies. Under 18 USC 6002, a witness&vgmication overrides any
immunity order, and in a prosecution arising fréma talsehood the relevant portion
of the statute ensures tHaith the liesand any truthful information given by the
witness may be used to prove the charges. In otbets, a lying witness opens the
door for the prosecution to use not only thoseihiesperjury or obstruction case, but

the entire testimony or statement. This countgtsanent also falls flat.

The same mistake is made when trying to read ir@oous Michigan
statutes—those which use the terms “inaccuraternmdton” or “misleading
information”—an intent to make false knowledgeelhgence, news, facts, or data
a subset of true knowledge, intelligence, newdsfar data. Again, simply because
the word “information” is used in conjunction with preface like “mis-“ or an
adjective like “inaccurate” to describe ignorargessip, lies, or other false facts, that
does not transform the base word into its opposhie.fact that the Legislature used
modifiers like “misleading” and “inaccurate” meamsthe contrary, that it adheres
to the definition of “information” as being tru#.the defense position in this regard

were correct, MCL 15.393 would have to read a®Wd:
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An involuntary statement made by a law enforcenodiiter, and any
informationor misinformation derived from that involuntary statement,
shall not be used against the law enforcementeffic a criminal
proceeding.

That is, because the Legislature knows how to erses like “misinformation” and
“‘inaccurate information” but did not use them in M@5.393, this Court must
conclude that our lawmaking body did not mean tiqmt police officers from their
Garrity lies. MCL 15.393 grants immunity to the use of ilwdary, yet truthful

statements obtained in internal police investigetjot does not protect falsehoods.

C. Even if misinformation can be a subset of informaon, the
word is not used that way in the context of MCL 13891 et seq.

The Garrity protection is most properly viewed as a type @& imsmunity.
Like a trial witness who refuses to testify on Fikmendment grounds, an officer’s
right against compelled self-incrimination is reretemoot by the assurance that his
“testimony” cannot be used in a prosecution agdiimst? But it is absolutely clear
that an immunized witness who then commits peljpsgs the protection, rendering

her testimony fair game in a prosecution for pgrj@iving a false statement, or

#SeeSher v USDept of Veterans Affairs, 488 F3d 489 (CA1, 2007)cKinley v
Mansfield, 404 F3d 418 (CA6 2005)Sv Vangates, 287 F3d 1315 (CA11 2002); akdley v
Baltimore, 48 F3d 773 (CA4 1995) (all referring t&arrity immunity” or “Garrity use
immunity”).
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otherwise failing to comply with the immunity or¢férthe theory being that the
perjury is a new and independent crime not prothiayehe immunity grafdtand that

no witness is ever “compelled” to fe.

Even a cursory review of Michigan’s use-immunitatate (MCL 767.6)
supports the conclusion that MCL 15.391 is meargeiwe the same function in

police-misconduct investigations. The use-immuatgtute provides:

Truthful testimony compelled under the ordemgrag immunity and
any information derived directly or indirectly from that truthful
testimony shall not be used against the withneasnmminal case, except
for impeachment purposes or in a prosecution fgupeor otherwise
failing to comply with the order.

MCL 767.6(3) (emphasis added). As noted, bothustat employ the term
“‘information” to describe knowledge or facts diseoed through the witness’s (or

police officer’'s) immunized testimony (dBarrity statement). Moreover, both

#See 18 USC § 6002)Sv Apfelbaum, 445 US 115, 126 (1980) (“All of the Courts of
Appeals, however, have recognized that the pravisid8 USC § 6002 allowing prosecutions
for perjury in answering questions following a grahimmunity does not violate the Fifth
Amendment privilege against compulsory self-incnation.”).

#SeeUSv Tramunti, 500 F2d 1334, 1342 (CA2 1974) (“By perjuring hatishe witness
commits a new crime beyond the scope of the immuviiich was intended to protect him
against his past indiscretions.”). See &l$8v Thomas, 612 F3d 1107, 1126 (CA 9 2010) and
People v Bassage, 274 Mich App 321, 325 (2007) (“Perjured testimamyhe committing of a
current crime; it has nothing to do with a prioinoe.”).

#Thomas, supra, 612 F3d at 1128 (“Thomas was not in any way colageb knowingly
give Grand Jury testimony that was intentionallgsve, false, and misleading by virtue of her
grand jury subpoena.”).
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statutes protect not only the content of the testiynor statement, but any
“information derived” therefrom. But misinformatias clearly not protected under
use immunity, and by extension it is not proteateder the Disclosures by Law
Enforcement Officers Act either. Onc&arrity-immunized officer knowingly and

intentionally tells a material falsehood in histetaent, he has committed an

independent crime for which he can be prosecutetlirawhich his lie is admissible.

If appellees are correct, then our Legislature g@isse Disclosures by Law
Enforcement Officers Act not to codifyarrity, but to eliminaté&arrity statements
altogether. That s, if the Act means what defersiaay it means, then no one (other
than an exceptionally foolish or exceptionally hetraolice officer) will ever tell the
truth when questioned about police misconduct,llfotaooting the purpose of
Garrity immunity. In other words, if an officer refusestalk, or if they speak and
tell the truth, they will face department disci@jrbut if they lie the odds are that
nothing will happen. Only if their lie is discows might they face internal
discipline, and then it is less than clear thattineishment for the lie would outstrip
sanctions for the underlying misconduct. In thd,efefendants’ reading of the Act
all but eliminatessarrity in Michigan: there will be no point to conductiaarrity

interview if the officer provides only falsehoodsbpject to departmental punishment
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only if the underlying misconduct that is the subjof the questioning is

substantiated by independent means.

Thus, were defendants to prevail here, the mesagelice officers who
engage in or witness official misconduct will beover it up. But comments made

by the United States Supreme Court in another gbate equally apt here.

Appellees’ argument assumes the existence of ghpEy of the
Self—Incrimination Clause which protects a perggai@st incrimination
not only against past or present transgressionswibith supplies
insulation for a career of crime about to be lawichVe cannot give the
Self—Incrimination Clause such an expansive inttgiion. US v
Freed, 401 US 601, 606-07 (1971).

In the case at bar, appellees’ argument assumesistence of a periphery of the
Disclosures by Law Enforcement Officers Act whigbtects police officers against
incrimination not only against past official miscutt, but which supplies insulation
for current and ongoing criminal acts such as oicsitvn of justice and misconduct

in office. This Court should not give the Act suarhexpansive interpretation.
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Police departments are not authorized to offer
iImmunity broader than what Garrity provides, and a
defendant who lies in response to an unauthorized
grant of immunity cannot demonstrate detrimental
reliance on the agreement. Here, the waivers sigthdy
defendants did not provide immunity to lie, but evae if
they did they are unenforceable. The waivers in
guestion do not shield defendants from prosecution.

Standard of review:

Appellate courts review matters of law de novoe ISapeer County Clerk v

Lapeer Circuit Judges, 465 Mich 559, 566 (2002).
Discussion:

The waivers offered by the Detroit Police Departtaenl signed by defendants
do not bar the officers’ prosecution for obstruetad justice because the waivers in
guestion do not provide immunity from being progeddor lies, and even if they did
they are not enforceable because police agencresioeauthority to grant immunity.
To their credit, defendants never even claimed—untited to do so by this

Court—that the waivers they signed bar proseculienause they do no such thifg.

*This Court raised, on its own, the issue regarthegwaivers.
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First, the waivers promise nothing more tl@zarrity does. In paragraph 3 of
the Notification, the waiver states that the officare entitled to the rights and
privileges guaranteed by the state and federaltitotgns as well as Michigan law.
By force of logic, this extended nothing to themattthe law did not already provide.

And Paragraph 4 deals with refusals to answer, lwtiid not occur here.

Paragraph 5 does state that, if the officer ansaedsmmunity has not been
given, “neither my statements or any informatioregidence which is gained by
reason of such statements can be used againsichin[any subsequent criminal
proceeding.” The Reservation of Rights similarg\ydes that th&arrity statement
will not be used against the officer in any subssquproceedings other than
disciplinary proceedings. But neither of thesdisas provides broader protection

than that extended by establisi@arity law.

Again, as shown above in issue ., “informatioreeidence which is gained
by reason of” th&arrity statement does not include lies. In this cont@xiece of
“‘information” is a lead arising from the statem#mdt investigators track in order to
uncover incriminating evidence. Just as in use umity, immunized testimony
cannot itself be used against the witness, notteapolice use the testimony in their
investigation to gather other evidence used to guo® the witness. But

i—independent from the testimony—the police fimtrniminating evidence, the

-28-

INd 8S:+0:€ ST02/S2/9 DS Ad aaA 13D



witness can still be prosecuted based on that eeejedespite the immunity

agreement.

Likewise here. The defendants were told via thevera they signed that
neither their statements nor any information odexice which was gained by reason
of such statements could be used against themthButstatements aret being
used against them: no leads or evidence were géioedtheir lies. Instead, what
happened was that the officers committed the inoégat crime of obstruction of
justice while being interviewed pursuantGarrity, just as an immunized witness
commits perjury by lying on the witness stand aad loe prosecuted for that crime.
And so defendants are being prosecuted for thatp@ddent crime, not any
inculpatory admissions contained in their statesentany derivative information
garnered therefrom. Were it not so, then any ter@abribes made by the defendants

during their interviews would also be off-limitsrfprosecution.

Second, the law is clear in Michigan that policerages have no authority to
offer immunity, and so to the degree that the waivexceeded the protections of
Garrity and MCL 15.391, they are not enforceable. Bsplev Gallego, 430 Mich
443, 457 (1988). Iallego, the police promised in writing not to prosecute t
defendant for delivering narcotics if the defendtoit them the location of the

$30,000 in “buy money” the police had given himheTdefendant agreed, told the
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police where the money was stashed, and then gogeti by the prosecutor’s office
with delivery of cocaine. This Court held that f@ice had no authority to offer

iImmunity from prosecution, and so refused to upltbé&ltrial court’s dismissall.d.

Defendants’ superiors here similarly had no autfi@o offer immunity from
prosecution; all they had was the ability to notle defendants of their rights, not
to extend additional ones. Even if the waiversddde read to immunize lies, that
would exceed the authority of the Detroit PolicepBement which provided the

forms and would be unenforceable in court.

Granted, irGGallego, the evidence arising from the unauthorized imry(tihe
defendant’s indication where the money was anadhbeey itself) was suppressed,
but that was because the defendant told the thdhtavhere he’d hidden the cash.
Id. at 458. In this regard, ti@allego majority held that the defendant’s detrimental
reliance was a valid interest, but that it was éclirby exclusion of the evidence that
arose from the relianced. at 456; see alsBeople v Wyngaard, 462 Mich 659, 667

(2000).

But Gallego does not answer the question what happens whennannized
defendantiesin exchange for an unauthorized promise not torbsgqeuted. In that

case, it ishe Department who is the victim of detrimental reliance: Depagtrh

-30-

INd 8S:+0:€ ST02/S2/9 DS Ad aaA 13D



investigators are told that no misconduct occuaredi in reliance, erroneously close
the investigation as unfounded. The entire prewi§&arrity and the DPD’s waiver

forms is that the officer will truthfully reveal veihhappened in exchange for criminal
immunity. Whether through the Disclosures by Lamfdcement Officers Act or

these waivers, if officers are automatically exeshanmunity to lie, then there is no
point to interviewing them in the first place. NMeasonable officer could have
thought that was the intent of his waiver, and aany one of the defendants could
have believed that, the Department had no authtwritpake such an offer. Either

way, the waivers do not provide the protectiondbendants seek.

Defendants may claim that, if they were promisedlasory immunity, then
their statements cannot be used against them bettaumeffective promise renders
the statements involuntary. But this cannot beabse there is no possible way that
the promisegaused the lies, and even if they did, lies are not sstfiminatory.
Thatis, the Fifth Amendment only protects agatostpelled self-incrimination, and
exculpatory lies are neither compelled nor do tineyiminate in the constitutional

sense.

As the Court knows, the test of voluntariness isetukr, under all the
circumstances, the confession was the product ofessentially free and

unconstrained choice by its maker, or on the dtlaed whether the accused’s will
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was overborne and his capacity for self-determomatritically impaired.People v
Peerenboom, 224 Mich App 195, 198 (1997). In determining Wiex a statement is
voluntary, the trial court should consider the libtaf the circumstances, including
any threats or promises made to the susgesiple v Cipriano, 431 Mich 315, 334
(1998). But the absence or presence of any onerfecnot necessarily conclusive
on the issue of voluntariness. The ultimate teswiether the totality of the
circumstances surrounding the making of the cordasadicates that it was freely
and voluntarily made.ld. In other words, the central question is whethner t
governmental conduct complainedobught about the confession, or whether it was

a product of the individual's choice&hotwell Mfg v US, 371 US 341, 348 (1963).

It is nonsensical to claim that defendants’ liessarout of a false promise of
iImmunity rather than their own desire to avoid giment. That is, self-serving lies
are never “compelled”: a defendant’s fabricatiortha face of a false promise or
threat (or some other coercion) demonstrates thatilh wasnot overborne and that
he hagetained the wherewithal to defy his interrogators. Simijlaan exculpatory
lie is not, by definition, self-incrimination. Tieafth Amendment protects againstthe
use of coerced confessions and admissions, netdalsals. SeRowev Griffin, 676
F2d 524, 528 (CA 11 1982) (if immunized witness padured himself at trial then

the government was under no obligation to uphoddpitomise of immunity.)
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The Court of Appeals must be affirmed: the defetsldies are admissible in

this obstruction-of-justice prosecution.
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RELIEF

THEREFORE, the People request that this HonorabletGffirm the Court

of Appeals.

Dated: June 25, 2015
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