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In the Supreme Court 

Appeal from the Michigan Court of Appeals  

Murphy, C.J., and Markey and Riordan, JJ. 

Bank of America, N.A., 

 Plaintiff-Appellant  

v. 

First American Title Insurance Company; Patriot 
Title Agency, LLC; Kirk D. Schieb; Westminster 
Abstract Company doing business as 
Westminster Title Agency, Inc.; The Prime 
Financial Group, Inc.; Valentino M. Trabucchi; 
Pamela S. Notturno, formerly known as Pamela 
S. Siira; Douglas K. Smith; Joshua J. Griggs; 
Nathan B. Hogan; State Value Appraisals LLC, 
and Christine D. Mays, 

 Defendants-Appellees, 

and 

Fred Matson, Michael Lynett, Jo Kay James, and 
Paul Smith, 

Third-party Defendants. 
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The Bank submits this Supplemental Authority Letter to apprise the Court of new authority 

regarding the application of the full credit bid rule to third parties. First American has argued that 

the Bank did not suffer an “actual loss” because it made full credit bids on two of the subject 

properties (First American Br, pp 10-11) and ALTA has argued that allowing the Bank to recover 

under the CPLs for these properties would amount to a “double recovery” (ALTA Br, pp7-8). But 

according to Professor Joyce Palomar’s updated treatise, Title Insurance Law, the amount of a 

lender’s credit bid should not measure the lender’s loss, and even when a lender makes a full credit 

bid, it still has an action to recover its actual loss from the title insurer.2 (Ex. A, pp 11-12.)3 

According to Professor Palomar, the full credit bid defense raised by title insurers is in conflict 

with the language of their contracts, and title insurers should not receive the benefit of the full 

credit bid rule. (Id., pp 7, 12.) Professor Palomar also notes in her updated treatise that the decision 

in New Freedom Mtg Corp v Globe Mortgage Corp, 281 Mich App 63; 761 NW2d 832 (2008)—

the first Michigan court to apply the full credit bid rule to third parties and the principal case relied 

on by Defendants—appears wrong based on the language of Michigan’s anti-deficiency statute. 

(See Ex. B, p 5.)4 Professor Palomar also criticizes the case law cited by ALTA on pages 8 and 9 

of its brief for the proposition that Michigan should apply the full credit bid rule to non-borrower 

third parties. (Ex. A., pp 9-11.) Professor Palomar also suggests that title insurers should not be 

allowed to rely on the full credit bid rule unless the contracts drafted by these insurers (like CPLs) 

expressly say that a full credit bid terminates coverage. (See Ex. A, p 8.)      

 Respectfully submitted, 

                                                            
2 Professor Palomar relies in part on Professor Barlow Burke’s treatise, The Law of Title Insurance. 
(Ex. A, p 11.) ALTA cites Palomar’s treatise and Burke’s treatise in its brief. (ALTA Br, p 2.)  
3 Professor Palomar’s analysis of the full credit bid rule as it relates to claims against title insurers 
is found on pages 7 to 12 of § 6:19. 
4 Professor Palomar’s analysis of the full credit bid rule as it relates specifically to CPL claims is 
found on page 5 of § 20:20. 
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 RJ LANDAU PARTNERS PLLC 

  
       By: /s/ Richard J. Landau 

 Richard J. Landau (P42223) 
 Christopher A. Merritt (P70924) 

Attorneys for Bank of America, N.A. 
August 24, 2015 5340 Plymouth Road, Suite 200 
 Ann Arbor, MI 48105 
 (734) 865-1585 
 rjlandau@rjlps.com 
 cmerritt@rjlps.com 
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EXHIBIT A 
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