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RECYCLEONE, LLC, 
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Case No. 2015-2206-CB 

vs. 

BLUE SKY DISPOSAL, INC. and 
MIGENA GJONAJ, -r-, . ' . . - p~ 

Defendants. 
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OPINION AND ORDER 

Plaintiff has filed a motion for summary disposition 

2.116(C)( 10). Defendants have filed a response to the motion and requests that it be 

denied. 

In addition, Defendants have filed a motion for summary disposition pursuant to 

MCR 2.116(C)(4) and (10). Plaintiff has filed a response and requests that the motion 

be denied. Defendant has also filed a reply brief in support of its motion. 

Factual and Procedural History 

On or about June 24, 2014, the parties entered into a written contract pursuant to 

which Defendants agreed to pay Plaintiff $80,000.00 for past services rendered to be 

paid at a rate of at least $1,000.00 per month beginning on July 1, 2014, with 

Defendants having the option to pay off the remaining balance at a quicker rate if it 

chose. While Defendants made two payments, it has allegedly failed to make any 

payments since then. 



On June 24, 2015, Plaintiff filed its complaint in this matter ("Complaint"). The 

Complaint contains claims for: Count I- Breach of Contract, Count II- Unjust Enrichment, 

and Count Ill- Promissory Estoppel. On May 4, 2016, Defendants filed their instant 

motion for summary disposition pursuant to MCR 2.116(C)(4) and (10). Plaintiff has 

since filed a response and Defendants subsequently filed a reply. On May 9, 2016, 

Plaintiff filed its instant motion for summary disposition pursuant to MCR 2.116(C)(10). 

Defendants have since filed a response. On May 31, 2016, the Court held a hearing in 

connection with both motions and took the matters under advisement. 

II. Standard of Review 

Summary disposition under MCR 2.116(C)(4) is appropriate when the trial court 

"lacks jurisdiction of the subject matter." MCR 2.116(C)(4). For jurisdictional questions 

under MCR 2.116(C)(4 ), this Court "'determine[s] whether the affidavits, together with 

the pleadings, depositions, admissions, and documentary evidence, demonstrate ... [a 

lack of] subject matter jurisdiction.' " L & L Wine & Liquor Corp. v. Liquor Control 

Comm., 274 Mich App 354, 356, 733 NW2d 107 (2007). 

A motion under MCR 2.116(C)(10) tests the factual support of a claim. Maiden v 

Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999). In reviewing such a motion, a 

trial court considers affidavits, pleadings, depositions, admissions, and other evidence 

submitted by the parties in the light most favorable to the party opposing the motion. Id. 

Where the proffered evidence fails to establish a genuine issue regarding any material 

fact, the moving party is entitled to judgment as a matter of law. Id. The Court must 

only consider the substantively admissible evidence actually proffered in opposition to 

the motion, and may not rely on the mere possibility that the claim might be supported 
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by evidence produced at trial. Id., at 121. 

Ill. Arguments and Analysis 

The Court will begin by analyzing the portion of Defendants' motion brought 

under MCR 2.116(C)(4 ). In its motion, Defendants assert that this court lacks subject 

matter jurisdiction over this matter because the amount in controversy is less than 

$25,000.00. "Circuit courts have original jurisdiction to hear and determine all civil 

claims and remedies, except where exclusive jurisdiction is given in the constitution or 

by statute to some other court or where the circuit courts are denied jurisdiction by the 

constitution or statutes of this state." MCL 600.605. "Thus, circuit courts are presumed 

to have subject-matter jurisdiction unless jurisdiction is expressly prohibited or given to 

another court by constitution or statute." In re Wayne Co. Treasurer Petition, 265 Mich 

App 285, 291; 698 NW2d 879 (2005). Under MCL 600.8301 (1 ), subject-matter 

jurisdiction is conferred with the district court when the amount in controversy is less 

than $25,000. "[T]he plain, ordinary, and legal meaning of 'amount in controversy' under 

MCL 600:8301 (1) is the amount the parties to a lawsuit dispute, argue about, or debate 

during the litigation." Moody v. Home Owners Ins. Co., 304 Mich App 415, 430; 849 

NW2d 31 (2014). 

The general rule in Michigan is that "jurisdiction of the court is determined by the 

amount demanded in the plaintiffs pleadings, not by the sum actually recoverable or 

that found by the judge or jury at trial. Zimmerman v Miller, 206 Mich 599, 604-605; 173 

NW 364 (1919). However, a party may not merely say some magic words and confer 

jurisdiction where it would otherwise not exists Moody, 304 Mich App at 433-434. 

Rather, "a court must make its own determination regarding the existence of a statutory 
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basis for jurisdiction" and "must make this jurisdictional determination before the fact

finding of the trial has concluded." Id. at 434. 

In its motion, Defendants aver that at the time the complaint was filed it had only 

allegedly missed 9 payments under the Contract, for a total amount owed of $9,000.00, 

which is far below the threshold amount needed to avail this Court of jurisdiction. 

Further, Defendants assert that Plaintiff may not recover the balance owed under the 

Contract based on its missed payments because the Contract does not include an 

acceleration clause. 

In response, Plaintiff asserts .that it may recover the entire unpaid balance of the 

Contract because Defendants anticipatorily repudiated the Contract. 

Claims on an installment contract do not ordinarily accrue until the installment 

becomes due. Petovel/o v Murray, 139 Mich App 639, 645-646; 362 NW2d 857 (1984). 

Further, courts ordinarily lack authority "to decree the entire amount due in the absence 

of an acceleration clause in the contract." Lutz v. Dutmer, 286 Mich 467, 488; 282 NW 

431 (1938). An exception to the general rule is the doctrine of anticipatory repudiation, 

which provides that if, prior to the time of performance, a party to a contract 

unequivocally declares the intent not to perform, the innocent party has the option to 

either sue immediately for breach of the contract or wait until performance is due under 

the contract. Stoddard v. Manufacturers Nat'/ Bank of Grand Rapids, 234 Mich App 140, 

163; 593 NW2d 630 (1999). A party's intention, as manifested by acts and words, 

controls whether an anticipatory breach has occurred. Paul v. Bogle, 193 Mich App 479, 

493-494; 484 NW2d 728 (1992). However, the doctrine only applies to bilateral 

contracts. Brauer v Hobbs, 151 Mich App 769; 391 NW2d 482 (1986), citing Jackson v 
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American Can Co, Inc., 485 F Supp 370, 375 (WD Mich 1980). In Jackson, the Court 

further explained that: "The standard rule is that the doctrine will only apply to bilateral 

contracts. Where the contract is unilateral, or where one party has completed 

performance, and only money remains to be paid at some future date, no cause of 

action will arise until the date of performance." Id. at 374-375, citing 11 Williston on 

Contracts, s 1326 at 146; 17A C.J.S. Contracts s 472(2)(b) at p. 663. 

In this matter, Defendants maintain that the only obligation any of the parties had 

under the Contract was their obligation to make monthly payments, and that as a result 

the doctrine of anticipatory repudiation cannot apply. In response, Plaintiff contends 

that the Contract is not unilateral in nature; rather, Plaintiff asserts that the Contract 

requires Defendants to make monetary payments and for Plaintiff to provide services 

after the balance is repaid if Defendant so choose. 

In this matter, the Contract provides: 

Whereas, [Plaintiff] provided vendor relations consulting to [Defendants] in 
consideration for a total initial consulting fee of Eighty Thousand U.S. Dollars (herein 
"the sum") to be paid by [Defendants]. The sum of $80,000.00 can be paid all at once 
and/or in monthly installments for up to 60 months at [Defendants'] discretion. In the 
event [Defendants] make installments over 60 months, it is hereby mutually agreed that 
the monthly installments shall be no less than one-thousand dollars per month, and 
shall in many instances be more, until the entire sum is paid off in entirety by 
[Defendants]. 

***** 

After the $80,000.00 sum has been paid in full, if [Defendant Blue Sky] is still in 
business and/or if [Defendants] wish to again utilize Plaintiff for further vendor relations 
services, [Plaintiff] agrees to render those services for $1,000.00 per month on a month 
to month basis at [Defendant Blue Sky's] sole discretion unless otherwise mutually 
agreed in writing. 

(See Exhibit B to Plaintiffs Response to Defendant's Motion.) 
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The primary goal in contract interpretation is to honor the intent of the parties. 

UAW-GM Human Resource Ctr v. KSL Recreation Corp, 228 Mich App 486, 491 ; 579 

NW2d 411 ( 1998). "A contract must be interpreted according to its plain and ordinary 

meaning." Woodington v. Shokoohi, 288 Mich App 352, 373; 792 NW2d 63 (2010) 

(citation omitted). "A contract is ambiguous if it allows two or more reasonable 

interpretations, or if the provisions cannot be reconciled with each other." Id. at 37 4. "[l]f 

contractual language is clear, construction of the contract is a question of law for the 

court." Id. 

In this matter, the Contract unambiguously imposes. obligations on both sides. 

Specifically, the Contract requires Defendants to first make the required payments. If 

Defendants makes required payments, Defendants would have had the option of 

whether to require Plaintiff to provide additional services for $1,000.00 per month. 

While Plaintiff's obligation under the Contract was contingent in nature, the fact remains 

that Plaintiff had a remaining obligation under the Contract. Consequently, Defendants' 

contention that the Contract was unilateral in nature is without merit. As a result, the 

doctrine of anticipatory repudiation applies to the Contract. 

In order for the doctrine of anticipatory repudiation to be triggered, a party to a 

contract must unequivocally declare their intent not to perform. Stoddard 234 Mich App 

at 163. In this case, Plaintiff has presented evidence that Defendants have represented 

that they will not pay the balance owed under the Contract under any circumstances. 

(See Exhibit C to Plaintiffs motion for Summary Disposition, at 1120.) Defendants have 

not provided any evidence to contradict the above-referenced testimony. Based on the 

uncontroverted testimony, the Court is convinced that Defendants have failed to create 
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a genuine issue of material fact as to whether they anticipatorily repudiated the 

Contract. Consequently, the Court is satisfied that Plaintiff has satisfied the 

requirements under the doctrine and may seek to collect the entire unpaid balance 

owed under the Contract, thereby availing this Court with jurisdiction over this matter. 

As a result, Defendants' motion for summary disposition pursuant to MCR 2.116(C)(4) 

must be denied. 

With respect to the parties' (C)(10) motion, it is undisputed that the parties 

executed the Contract and Defendants have failed to make the required payments. 

Moreover, since Plaintiff has established that Defendants have anticipatorily repudiated 

the Contract, it may collect the entire unpaid balance. Plaintiff has presented 

uncontested testimony that Defendants only paid $2,000.00 of the $80,000.00 that was 

required to be paid under the Contract and that Defendants have breached the terms of 

the Contract by failing to make the required payments. (See Exhibit C to Plaintiffs 

Motion for Summary Disposition, at 1{18.) Accordingly, Plaintiff is entitled to summary 

disposition of its breach of contract claim and may recover the remaining unpaid 

balance of $78,000.00. 

Finally, Plaintiff request that the Court award it interest, costs and attorney fees. 

However, it has failed to state the amount of interest, costs-and/or attorney fees it seeks 

to recover. Moreover, it has failed to provide the Court with any authority for those 

categories of damages. As a result, Plaintiffs request for interest, costs and attorney 

fees will be denied. 
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IV. Conclusion 

Based on the foregoing, Defendants' motion for summary disposition pursuant to 

MCR 2.116(C)(4) and (10) is DENIED. Further, Plaintiffs motion for summary 

disposition pursuant to MCR 2.116(C)(10) is GRANTED. Plaintiff is entitled to a 

judgment in the amount of $78,000.00. Plaintiff shall submit a final judgment consistent 

with this Opinion and Order within 14 days of the date of this Opinion and Order. The 

Court states this Opinion and Order resolves all pending matters and CLOSES the 

case. MCR 2.602(A)(3). 

IT IS SO ORDERED. 

Date: AU6 0 1 2016 
Hon. Kathryn A. Viviano, Circuit Court Judge 
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