STATE OF MICHIGAN
MACOMB COUNTY CIRCUIT COURT
SAROLI & POLIUTO LANDSCAPING, LLC
d/b/a GROUNDS, INC. and
MATTHEW POLIUTO,
Plaintiff,
\Y; Case No. 14-1167-CZ
JOSEPH SAROLI,

Defendant.

OPINION AND ORDER

Plaintiff has filed a motion to enforce a settlethagreement pursuant to MCR 2.507(F).

Defendant has filed a response and requests thanflorcement of settlement be denied.
Facts and Procedural History

Plaintiffs filed their complaint on March 24, 2Q1Plaintiffs’ complaint asserted a
shareholder action for breach of statutory anddiahty responsibilities and other causes of
action. On April 17, 2014, the parties met andgatlly negotiated terms to settle the dispute by,
inter alia, dividing Grounds’ assets. Plaintiffs’ counselrtrsent an email to Defendant and other
individuals to confirm the terms of the settlemdntaddition, the email included copies of the
distribution of the equipment and client distriloutilist as agreed to, in writing, by the parties.
On or about April 23, 2014, documents and paperworicerning the settlement were delivered

to Defendant to review and sign. The documents wetesigned and returned.



On April 30, 2014, Plaintiffs filed their instantation to enforce settlement pursuant to
MCR 2.507(F). On May 15, 2014, Defendant filed apmnse requesting that the motion be
denied and that costs and attorney fees be aw#vdeefendant.

Standard of Review

Motions to enforce a settlement agreement betwegtiep or their attorneys are not
granted unless they are made in open court or sideslence of the agreement is in writing,
subscribed by the party against whom the agreemaitered or by that party’s attorney. MCR
2.507(F). A settlement agreement is a contract iandonstrued and applied under general
contract principalsMichigan Mutual Ins Co v Indiana Ins C@47 Mich App 480, 484; 637
NW2d 232 (2001).

Arguments and Analysis

In support of their motion, Plaintiffs contend thhere is a valid settlement agreement
between the parties and that the valid settlemgmteanent is not diminished by the fact that the
parties have yet to sign the agreement. Plaintdfgend that the parties agreed on the essential
terms of the settlement and that Defendant canacit but of the deal that the parties willingly
entered into.

In Defendant’s response to Plaintiffs’ motion, Defant argues that there is no binding
settlement agreement between the parties becausendaet did not sign any contract.
Specifically, Defendant argues that there was moagreement as to all the material issues
indicated in the email by Plaintiffs’ attorney atight there must be further negotiations to
resolve those issues.

After reviewing the record, including Plaintiffshgtant motion, this Court is convinced

that Plaintiffs’ motion must be denied. In orderkde binding and enforceable under Michigan



law a settlement agreement must be made in opah @omemorialized in a writing subscribed
by the party against whom enforcement is sought.RMZ507(F). Additionally, settlement
agreements are contracts and are therefore subjéaterpretation and enforcement principals
found in contract lawKloian v Domino’s Pizza LLC273 Mich App 449, 452; 733 NW2d 766
(2006), citingWalbridge Aldinger Co v Walcon Cor@07 Mich App 566, 571; 525 NW2d 489
(1994). Generally, a contract requires mutual aseera meeting of the minds on all of the
essential terms on the contrdck. at 453 citingBurkhardt v Bailey260 Mich App 636, 655; 680
NW2d 453 (2004). “’A meeting of the minds is judgey an objective standard, looking to the
express words of the parties and their visible.dcld. at 453, quotindkamalnath v Mercy Mem
Hosp Corp 194 Mich App 543, 548; 487 NW2d 499 (1992).

In regard to agreements that settle pending libgatand under MCR 2.507(F), to
subscribe is to “append’™ an indication of “onesggnature at the bottom of a documenid’’ at
459. A party’s initials satisfy an indication ofgsature under a statute of fraudschibold v
Industrial Land Co 264 Mich 289, 290-291; 249 NW 858 (1933). Funthere, MCR 2.507(F)
is read similarly to the statute of frau#doian, 273 Mich App at 456; 733 NW2d 766.

In this case, Defendant’s initials on the documel@scribing the route and equipment
distributions arguably satisfy the subscriptionuiegment under MCR 2.507(F). Routes were
type-listed and divided within the same writingzefendant’s initials at the bottom of each page.
Further, equipment distribution was type-listed anandwritten in the same writing as
Defendant’s initials. While the writing may satisthe subscription requirement of MCR
2.507(F), the alleged agreement fails to documemieating of the minds on all the essential
terms of the agreement the Plaintiffs are seekm@rtforce. Rather, the agreement, at best,

represents a partial agreement on only the equipraed client distribution list issues.



Additionally, Plaintiffs’ attorney, in his April 17 email, states that the parties had made
“substantial progress” on reaching a resolutiorfijol evidences that the parties had not agreed
on all essential terms, much less reduced suchermgnet to writing as required by MCR
2.507(F). For these reasons, the Court is convititaidthere was not a meeting of the minds on
all essential terms of the settlement agreemeheréfore, Plaintiffs’ motion must be denied.

Plaintiffs’ counsel also argues that Defendant's\di@wt reveals acceptance to the
equipment distribution and client list and infeng tacceptance of the other terms set forth in the
email. Howeversettlement agreements are strictly required to &éenin open court or confined
to a writing subscribed by individual parties oeithattorneys. MCR 2.507(F). If Defendant had
replied to the email from Plaintiffs’ counsel ince#pt and acceptance of the essential terms to
the proposed settlement in its entirety, then exadeof a settlement agreement in regard to those
additional terms would have been establishddian, 273 Mich App at 459; 733 NW2d 766
Additionally, if Defendant had authorized Plairgifitounsel to attach his initials subscribing to
the terms of the route and equipment distributemd apply them to the terms stated in the body
of the email, a settlement agreement to all of libied terms most likely would have been
formed.Lansing Pavilion, LLC, supraHowever, Defendant took no such action. Accayigin
Plaintiffs’ contention is without merit.

Conclusion

Based upon the reasons set forth above, Plaintifistion to enforce settlement
agreement DENIED. In compliance with MCR 2.602(A)({®e Court states th®pinion and
Order does not resolve the last claim and does not ¢hesease.

IT IS SO ORDERED.

/s/ John C. Foster
JOHN C. FOSTER, Circuit Judge




Dated: June 11, 2014
JCF/sr
Cc:  via e-mail only

Christian J. Hauser, Attorney at Lagh@frascap.com
Joseph Saroli, In Pro Péoe.saroli@gmail.com




