
STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

CRUSH, LLC, d/b/a TRIPLE NICKEL, 
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v 
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DOWNTOWN PUBLICATIONS, INC., 
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Defendants. 

OPINION AND ORDER RE: DEFENDANTS' MOTION FOR SUMMARY DISPOSITION 
PURSUANT TO MCR 2.116(C)(8) 

At a session of Court 
Held in Pontiac, Micl}igan 

APfP~ 5 2016 

This matter is before the Court on Defendants' motion for summary disposition pursuant 

to MCR 2.116(C)(8). For purposes of background information, the Plaintiff Crush d/b/a Triple 

Nickel's claims allegedly arose as the result of a restaurant review published by Defendant on or 

about June 2, 2015. 

Plaintiffs Complaint alleges that certain statements made in the Restaurant Review of 

Triple Nickel are defamatory. The elements of a defamation claim are: (1) a false and 

defamatory statement concerning the plaintiff, (2) an unprivileged communication to a third 

party, (3) fault amounting at least to negligence on the part of the publisher, and (4) either 



actionability of the statement irrespective of special harm (defamation per se) or the existence of 

special harm caused by publication. Mitan v Campbell, 474 Mich 21, 24; 706 NW2d 420 (2005). 

Plaintiffs three count Complaint alleges business defamation, commercial 

disparagement/injurious falsehood, and tortious interference with business relationships. The 

Complaint alleges that the following statements that were contained in the restaurant review are 

either patently false or knowingly false and made with no purpose other than to injure the 

reputation and integrity of Triple Nickel: 

"This is a clear rip off of the farm to table movement and a way of 
attracting those who are restaurant savvy. To use this in its loosest 
translation and count on an address alone to float your establishment is a 
slap in the face to those who operate other restaurants and those who 
frequent them." Paragraph 20. 

"Money is the name of the game at Triple Nickel. That is empirically 
clear from the decor and the service to the menu and ingredients." 
Paragraph 21. 

"The original name of Crush was nixed after owners and designers 
decided it was too 'dated'. Upon overhearing the construction crew refer 
to the location as the Triple Nickel, a name was born and soon after, this 
American Style Bistro opened on April 6111

." Paragraph 23(a) 

The knowingly false representation of fact that Marc and Trina Blancke 

are Plaintiffs sole owners. Paragraph 23(b). 

"Not the drink I ordered mind you, but the 21-year-old bartender's version 
of a Negroni that included Vanilla Vodka in place of gin." Paragraph 
23(c). 

"BBQ buffalo meatballs that, excepting size, were the texture and flavor 
of what accompanies Spagettios in a can." Paragraph 24(d). 

"First pasta with seasonal vegetables described a rigatoni, parmesan, basil 
and a light veggie based sauce. The rigatoni was so overcooked that it 
broke upon contact with a fork, the basil was nowhere to be found, the 
'light' veggie based sauce was five parts butter, one part stock and, unless 
I missed the inception of a season called Jolly Green Giant, were most 
certainly not seasonal." Paragraphs 24(e) and (f). 
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"It was only when the stuffed calamari came did I realize that I may have 
to abort my mission. Two squid stuffed and baked to a point that the 
bodies where (sic) so expanded it looked like two huge maggots on a 
plate. Based on appearance alone, my guests refused to even try them. In 
the name of duty I cut into the drum tight skin and took a bite that 
included Maryland lump crab stuffing and a lemon caper sauce. Oh boy, 
how I've considered the words to explain the taste and texture. After 
many thoughtful examples (some more rated R than PG), I have decided 
that the best explanation would be to say that it was like eating a two-inch 
thick finger stuffed with tuna fish." Paragraph 24(g). 

"Hoping the perch might have translated nicely as one of Sinbad's 
signature dishes, we ordered it. At the very least I was hoping I could 
scavenge up a few capers in the lemon caper sauce. Nope. Not a caper in 
sight yet an acid free lemon sauce underneath perch that had zero taste and 
the texture that once again would please the masses at Shady Acres 
retirement home." Paragraph 24(h). 

Defendants claim they are entitled to summary disposition because the defenses to the 

allegations Plaintiffs complaint are questions of law.. Defendants allege their defenses are 

constitutional and that the statements complained of are free speech under the First Amendment. 

In support of their defense, Defendants argue that the statements made in the Restaurant Review 

are expressions of opinion that are not actionable. 

In response, Plaintiff argues that the Constitution does not protect libel and that there is 

no value in false statements. Plaintiff compares this case to Harte-Hanks Communications v 

Connaughton, 491 US 657, 109 SCt 2678, 105 Led2d 562 (1989) for the proposition that the 

United States Supreme Court found that a newspaper's publication of defamatory statements 

against a nominee for a judgeship rendered the newspaper liable for damages because the false 

statements were made knowingly or with reckless disregard for their truth. Plaintiff alleges that 

if a newspaper can be found responsible for libel, then the Defendants can be found responsible 

for making false statements about Triple Nickel that caused them economic damage. Plaintiff 
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argues that the article published by Defendants is not a review, but a malicious list of falsehoods 

that impugn the reputation and integrity of a fledging restaurant. Plaintiff further argues that 

summary disposition is premature because no discovery has taken place. 

A motion under MCR 2.1l6(C)(8) is properly granted when the party opposing the 

motion "has failed to state a claim upon which relief can be granted." MCR 2.1l6(C)(8); Radtke 

v Everett, 442 Mich 368, 373; n505 NW2d 155 (1993). • "When reviewing a motion brought 

under MCR 2.l 16(C)(8), the court considers only the. pleadings. Moreover, the court must 

accept all factual allegations in the complaint as true, along with all reasonable inferences or 

conclusions that can be drawn from them. However, conclusory statements that are unsupported 

by allegations of fact on which they may be based will not suffice to state a cause of action." 

State ex rel Gurganus v CVS Caremark Corp, 496 Mich 45, 63; 852 NW2d 103 (2014). 

This is a First Amendment case involving a media defendant. "Summary judgment is 

particularly appropriate at an early stage in cases where claims of libel or invasion of privacy are 

made against publications dealing with matters of public interest and concern. In recognition of 

the constitutional privilege of free expression secured by the First and Fourteenth Amendments, 

the courts in libel actions have recognized the need for affording summary relief to defendants in 

order to avoid the 'chilling effect' on freedom of speech and press." Lins v Evening News 

Association, 129 Mich App 419, 425; 342 NW2d 573 (1983) (citations omitted). 

"In First Amendment defamation cases involving a media defendant, an opm10n 1s 

constitutionally protected whether made by newspaper itself or the speaker quoted." Fisher v 

Detroit Free Press, Inc., 158 Mich App 409, 414; 404 NW2d 765 (1987). Plaintiffs Complaint 

pertains to statements of opinion made by a restaurapt reviewer that were published in 

Downtown Birmingham Bloomfield. 
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"[W]here there are First Amendment implications such as whether a satirical column in a 

newspaper is capable of bearing a defamatory falsehood by implying the assertion of undisclosed 

facts, this is a question of law and the court must consider whether the alleged defamatory 

expression could reasonably be understood as describing actual facts about the plaintiff." 

Garve/ink v Detroit News, 206 Mich App 604, 609; 522 NW2d 883 (1994). 

"Whether a statement is actually capable of defamatory meaning 1s a preliminary 

question of law for the court to decide." Ghanam v Does, 303 Mich App 522, 544; 845 NW2d 

128 (2014). "To be considered defamatory, statements must assert facts that are 'provable as 

false."' Id. at 545. "The dispositive question is whether a reasonable fact-finder could conclude 

that the statement implies a defamatory meaning." Id. (Citations and quotations omitted). The 

context and forum in which the statements appear also affects whether a reasonable reader would 

interpret the statements as asserting provable facts." Id at 546. Thus, in examining the allegedly 

defamatory statements, the Court must bear in mind the context and forum of the statements, and 

whether a reasonable reader would interpret the statements as asserting provable facts. 

While foreign precedents are not binding on this Court, they are considered persuasive 

authority. Great Lakes Soc v Georgetown Charter Twp, 281 Mich App 396, 414; 761 NW2d 

371 (2008). Thus, in the absence of authority on point in Michigan, the Court looks to foreign 

precedents. In Mr Chow of New York v Ste Jour Azur SA, 759 F2d 219, 227 (CA 2 1985), a 

restaurant guide published a review of a restaurant in New York. The review was based on the 

dining experience of the journalist who described the ambiance and cuisine. In that case the 

Court cited to Mashburn v Collin, 355 So2d 879 (La 1977) wherein the Court found that "that 

taken by themselves these statements would appear to be allegations of fact. However, it held 

that in the final analysis, when we read the entire piece of criticism to determine how ordinary 
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reasonable persons hearing or reading the statements would be likely to understand them, we 

find that they would be regarded as expressions of the writer's opinion, and not as statements of 

fact." Mr Chow of New York, 759 F2d at 227. The Court continued by finding that restaurant 

reviews are the home of opinion and comment. Id "The natural function of the review is to 

convey the critic's opinion of the restaurant reviewed: the food, the service, the decor, the 

atmosphere, and so forth. Such matters are to a large extent controlled by personal tastes. The 

average reader approaches a review with the knowledge that it contains only one person's views 

of the establishment. An importantly, as is essential in aesthetic criticism ... the object of the 

judgment is available to the critic's audience." Id. at 227-228. 

The Court has examined the allegedly defamatory statements-while bearing in mind the 

context and forum in which they appeared, and how a reasonable reader would interpret them. 

Even if the statements by themselves would appear to be allegations of fact, when reading the 

entire piece and keeping in mind how an ordinary, reasonable person hearing or reading the 

statements would likely understand them, the Court finds that the statements would be regarded 

as expressions of the writer's opinion and not as statements of fact. 

It is clear that the complained of statements were opinion and used in a loose, figurative 

sense. The language was not used in a precise, literal manner. J. March used conditional terms, 

such as "the best explanation would be to say that it was like eating a two-inch thick finger 

stuffed with tuna fish." Furthermore, a reasonable reader would not think that "Jolly Green 

Giant" is a season, but would understand the reference to be hyperbole to describe the writer's 

opinion regarding the freshness of the vegetables. An ordinary, reasonable person would not 

thinks that the BBQ meatballs actually came from a spagettios can, but would understand this 

description to be the reviewer's opinion of the dish. When read as a whole, it is apparent that J. 
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March was expressing his opinion regarding the cuisine at Triple Nickel. Like in Mr Chow of 

New York, the Court finds that restaurant reviews are the home of opinion and comment and that 

the critic's opinion is controlled be personal tastes. The average reader approaches a review with 

the knowledge that it contains only one person's views of Triple Nickel. Id. 759 F2d at 227-228. 

Considering only the pleadings, and accepting all well-pled factual allegations as true, the 

Court concludes that the allegations in Plaintiffs Complaint are so "clearly unenforceable as a 

matter of law that no factual development could possibly justify recovery." Accordingly, 

Defendants' motion is granted and the Plaintiffs claims are dismissed. 

Our court rules and case law instruct that where the Court grants a motion under MCR 

2.116(C)(8), the plaintiff should be allowed an opportunity to amend its complaint unless 

amendment would be futile. MCR 2.116(1)(5); Weymers v Khera, 454 Mich 639, 658; 563 

NW2d 64 7 (1997). An amendment is futile when the paragraphs or claims the plaintiff seeks to 

add merely restate, or slightly elaborate on, allegations already pleaded. Dowerk v Charter Twp 

of Oxford, 233 Mich App 62, 75; 592 NW2d 724 (1998). The proposed amended complaint 

attached to Plaintiffs motion merely contains additional factual allegations that pertain to the 

statements already before the Court. Thus, the Court finds that any amendment of Plaintiffs 

complaint would be futile, and therefore denies Plaintiff ,s motion to amend complaint. 

This is the last pending claim and closes the case. 

Dated: APR 2 5 2016 
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