
STATE OF MICHIGAN 

IN THE CIRCUIT COURT FOR THE COUNTY OF OAKLAND 

BUSINESS COURT 

 

 

FIFTH THIRD BANK, 

 Plaintiff, 

 

v.  Case No. 13-137365-CK 

Hon. James M. Alexander 

 

COPY CORPS USA, LLC, ET AL, 

 Defendants. 

___________________________________________/ 

 

OPINION AND ORDER RE: SUMMARY DISPOSITION 

This matter is before the Court on Plaintiff’s Motion for Summary Disposition.  According to 

its Complaint, in August 2005, Plaintiff extended Defendant Copy Corps USA a line of credit in the 

original amount of $1,750,000.  The remaining corporate and individual Defendants subsequently 

executed guaranties in favor of Plaintiff.  As further collateral, Defendants also executed a Credit 

Agreement and Master Security Agreement, which granted Plaintiff a security interest in certain 

collateral.  Plaintiff perfected this security interest by filing UCC financing statements in the 

appropriate states. 

In 2009 and 2010, after Defendants defaulted on their repayment obligations, the parties 

executed Forbearance Agreements – whereby Defendants acknowledged their default and Plaintiff 

agreed to not take any action on the default until January 15, 2010. 

Plaintiff alleges that Defendant has failed to pay as agreed and now seeks $1,231,196.01 in 

principal, $133,226.14 in interest (as of April 17, 2014), and attorney fees and costs of $31,874.62, 

for a total judgment of $1,396,296.77. 

To its end, Plaintiff now moves for summary disposition under MCR 2.116(C)(9) and 
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(C)(10).  MCR 2.116(C)(9) tests whether the defendant’s defenses are so clearly untenable as a 

matter of law that no factual development could possibly deny plaintiff’s right to recovery.  Lepp v 

Cheboygan Area Schools, 190 Mich App 726 (1991).  MCR 2.116(C)(10) tests the factual support 

for Plaintiff’s claims. Maiden v Rozwood, 461 Mich 109, 120; 597 NW2d 817 (1999). 

In support of its motion, Plaintiff attaches: (1) the original note; (2) the guaranties; (3) the 

credit and master security agreements; (4) the UCC financing statements; (5) the forbearance 

agreements; and (6) the affidavit of Michael Fanning, Plaintiff’s vice president, with knowledge of 

the debt owed by Defendant. 

In response to Plaintiff’s motion, Defendants claim that Copy Corps is insolvent because it 

was the victim of criminal embezzlement by a prior employee. Defendants, therefore, argue that – if 

Plaintiff knew of the embezzlement, summary disposition is improper. Defendants, however, offer 

no evidence beyond simple speculation – saying they are uncertain of Plaintiff’s knowledge of the 

embezzlement. 

The Michigan Court of Appeals has held that: 

A party opposing a motion brought under C(10) may not rest upon the mere 

allegations or denials in that party's pleadings, but must by affidavit, deposition, 

admission, or other documentary evidence set forth specific facts showing that there 

is a genuine issue for trial. . . . [W]here the opposing party fails to come forward with 

evidence, beyond allegations or denials in the pleadings, to establish the existence of 

a material factual dispute, the motion is properly granted. McCormic v Auto Club Ins 

Ass'n, 202 Mich App 233, 237; 507 NW2d 741 (1993) (internal citations omitted). 

 

As a result, the Court concludes that Defendants fail to present any evidence contradicting 

Plaintiff’s claims, and as a result fails to establish a question of fact regarding Plaintiff’s entitlement 

to judgment as a matter of law.  Therefore, the Court shall GRANT Plaintiff’s motion for summary 

disposition under (C)(10) and enter a judgment against Defendants in the amount of the principal 
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debt of $1,231,196.01, interest of $133,226.14, and attorney fees and costs of $31,874.62, for a total 

judgment of $1,396,296.77.  Plaintiff may present an appropriate judgment for entry. 

This Order is a Final Order that resolves the last pending claim and closes the case. 

 IT IS SO ORDERED. 

 

July 9, 2014_     __/s/ James M. Alexander_________________ 

Date      Hon. James M. Alexander, Circuit Court Judge 


