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The proposed amendment to MCR 7.215 would increase the burden in citing unpublished Court of

Appeals opinions in briefs in Michigan courts. It would make a bad rule even worse.

Directing the court’s reporter not to have some opinions printed may make some sense in terms of

saving shelf space. However, giving some opinions second class status should have no place in a

common law court system. In reality, all Court of Appeals opinions are published. They appear in

Westlaw and other electronic search systems. The State Bar publishes them on its web site. On every

business day they are provided to attorneys who subscribe the the State Bar e-Journal. I suspect that

most attorneys who practice in Michigan courts have been frustrated by finding that a case that

appears to be right on a point under consideration has been designated as having no value as

precedent. The proposed amendment would go a step further by specifying that the citation of some

opinions is “disfavored.”

It is the task of the Court of Appeals to make decisions in cases in accordance with the law. Once

that function is performed, there is no reason for the judges to speculate on the value of the opinion

as precedent. 

There are Michigan Court of Appeals opinions designated as unpublished which are based on legal

principals not found in any “published” Michigan decision. I am attaching a copy of a Court of

Appeals opinion in a matter in which I have had some involvement. People v Carlton was a 1991

decision which dealt with the issue of surgically removing evidence from a person’s body when the

person did not consent to the surgery and was not in custody. The Court relied on the U.S. Supreme

Court decision in Winston v Lee, 470 U.S. 753 (1985). But in that case the defendant was afforded

a hearing on whether the surgical search was reasonable. In the Carlton case the surgery was done

solely on the basis of a district court search warrant. There has been no other Michigan case on

surgical removal of evidence. But the decision was made before decisions were widely published

electronically. Without going through trial court records, the Carlton decision is almost impossible

to find.

The second class status of “unpublished” opinons also makes them difficult to appeal. MCR 7.302

(B) (3) requires that an application for leave to appeal show that “the issue involves legal principles

of major significance to the state's jurisprudence.” It is hard to make that claim if the opinion is
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designated as having no value as precedent. Attached is the Michigan Supreme Court’s decision in

the Carlton case. If another case arose involving surgical removal of evidence, there would be no

Michigan authority on the subject.

Finally, I believe that the practice of rendering opinions that cannot be used as precedent can cause

a lack of confidence in the judiciary. If a Court of Appeals panel directs that a decision can have no

value as precedent, the public can wonder whether it is really based on existing law or has been

motivated by some other factor.

I suggest that the changes proposed in subsections (A) and (B) be approved, but the reference to

“unpublished” should be changed to unprinted. Subsections (C) and (D) should be completely

removed from MCR 7.215.

Very truly yours,

R. Bruce Laidlaw

Bruce
R. Bruce
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