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Statement of Judgment and Order Appealed From
And Relief Sought

The minor children here seek leave to appeal to this court pursuant to MCR
7.305(B) from a decision by the Court of Appeals in In re Hicks/Brown Minors,
Docket No. 328870 (Released 4/26/16)(Attached). In that decision the Court of
Appeals reversed the termination of the respondent-mother’s parental rights. The
children now ask that this court grant leave to review and to reverse the decision of
the appeals court because the court improperly found that the agency had not made

proper accommodations for the mother’s claimed disability pursuant to the

American’s With Disabilities Act.

vi
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Children’s Statement of Questions Presented

I. Was The Respondent-Mother Entitled To Special Protections Under the
Americans With Disabilities Act In Her Parental Termination Case Where She
Failed to Properly Preserve the Issue, Where the Agency Provided Extensive
Services Appropriate to Her Needs?

MInor Children ANSWET ...t No
Trial COUrt ANSWETS ...cueeeieeee et et ee e eeae e ee e et oo ee oo No
Court of APPeals ANSWETS .....uiiuueeereteeee et oo ee e e e s Yes
Respondent-Mother ANSWETS. .........ovvuueeeueueeeeeeee oo ee e es e Yes
Department of Health and Human Services ANSWers .........oooveoveeeeevvevenonn, No

IL. Did The Court of Appeals Decision Here Violate Both the Statutory and
Substantive Due Process Rights of the Children Where It Placed Primary
Emphasis on the Statutory Interests of the Parent Rather Than On The
Interests of the Children, Who Have the Countervailing Interests in Safety and
Permanency?

Minor Children ANSWET ..ot ses e e Yes
Court of APPEalS ANSWETS ...cvueiieeee ettt e ee s e eea e ses e No
Respondent-Mother ANSWETS ....c.couci oo e ee e No
Department of Health and Human Services ANSWers .........oooweveeeeeeecoeennnn, Yes

vii
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Children’s Statement of Facts

Destiny Hicks (dob 1/29/12) and Elijah Brown (dob 2/7/13) are the
children who are the subjects of this appeal. Destiny came to the attention of the
juvenile court (Wayne County Circuit Court’s Family Division-Juvenile Section) on
4/11/12 when the court held a preliminary hearing. At that hearing the court was
informed that Destiny had been placed outside of her mother’s care on 4/10/12.
That hearing was continued for the agency to file an amended petition with more
specific allegations. At the continued hearing held on 4/25/12 the court referee
authorized the petition and authorized continued placement for Destiny. The court
also made a finding that the agency had made reasonable efforts to prevent the
removal of the child, based upon the fact that the agency had met with the mother
and had made efforts to convince the mother to keep the child in her care, but these
efforts had been unsuccessful. The agency had identified relatives both in Michigan
and Cleveland, Ohio but the respondent mother refused to move in with either
person. The agency had also identified Alberto Hicks as the putative father and they
had assisted him in establishing paternity. T. 4/25/12, pp. 3-12
The Original Adjudication and Disposition

Subsequently the father filed a demand for a trial by jury. At a pretrial held
on 5/21/12 before Judge Christopher Dingell, the court was made aware of the fact
that the father might have Native American heritage. The court was hearing the

case in tandem with a case entitled In re Brown, Ct. No. 12-505,860 and Mr. Hicks

was idenfified as a non-parent adult in that ¢ase. T. 5/21/12, pp. 3-4 Ata

subsequent hearing the respondent mother Shwanda Brown was identified as the
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adult sibling in the companion Brown case. T. 10/16/12, pp. 3-5 The issues
regarding Indian heritage were resolved as to Mr. Hicks at a hearing held on
11/15/12 where the court admitted a number of documents regarding notice to the
identified Indian tribes and the Bureau of Indian Affairs. T. 11/15/12, pp. 3-9

The trial was held on 1/28/13 before Judge Christopher Dingell. At that
hearing the agency first withdrew it’s request for termination of parental rights
against the father Mr. Hicks. In response Hicks withdrew his jury demand. T.
1/28/13, pp. 3-7 The respondent-mother did not appear in court for the hearing
but she was represented by counsel. Cordell Huckaby, a Protective Services worker
testified as the petitioner on behalf of the Department of Human Services (now
Department of Health and Human Services or DHHS). Mr. Huckaby testified that in
April 2012 the mother had come into his office and stated that she could not care for
her daughter Destiny. Respondent reported that she was staying with her mother
and her children, along with at least two men. Respondent insisted that she could
not care for Destiny. Huckaby spent the next to 4 %2 to 5 %2 hours attempting to
convince Ms. Brown otherwise, to no avail. During those extensive discussions the
mother had stated that she did not have a place to stay and that she knew she could
not continue staying with her mother Cleo Brown (Destiny’s maternal grandmother)
because the grandmother lived with a convicted felon Steven Butler.! The worker
went on to state that the mother admitted that she was overwhelmed with the care
of her child, both financially and physically. He also noted that she was “very

stressed”. T. 1/28/13, pp. 3,9-11, 16-18

1 Butler had been listed as the Non-Parent Adult in the instant case until the
allegations had been dismissed at the beginning of the hearing. T. 1/28/13, pp. 5-7f
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Beth Houle, the foster care worker, testified that she had been on the case
since 10/24/12. She stated that she had had difficulties establishing contact with
the mother and that Ms. Brown’s first visit with Destiny was on 12/12/12, after an
extended period without visitations. The mother had no explanation for her failure
to visit. More specifically the Assistant Attorney General asked the worker:

Q-And when'’s the first time that the mother visited with this child?

A- It was December 12th, 2012.

Q- Okay. And that’s not since you took over the case in October, but that dates

back to the beginning of the case?
A.Yes

Q- So between the time when the child came into care in April and December

12th, 2012 that approximately eight month period the mother did not visit at
all?

A- That’s correct.
Q- Did you have—when you spoke to the mother, did you ask her why she’d
not been visiting with her baby?

A-1did, and she didn’t really have an answer. She did say that she wasn't -

she didn’t have bus tickets at one point; and I did attempt to send those to

her.T.1/28/13, p. 27
Even after the mother started visitations she was inconsistent, missing 3 of the 7
visits scheduled before the court date on 1/28/13.T. 1/28/13, pp. 34-36

When the mother did visit she had difficulties engaging with and

supervising Destiny. As a result the worker often had to redirect the mother. Ms.
Houle related that at one visit Destiny crawled out of the visitation room and the
mother made no effort to stop her. At another visit Destiny had a dirty diaper, and
the mother made no effort to change it, instead she merely laughed when the
worker showed her where the diapers were. T. 1/28/13, pp. 27,30,34

Ms. Houle stated that the mother admitted that she had an unstable housing

situation. The mother first reported that she lived with her mother, but she moved

to stay with her aunt and then she went back to stay with her mother, all within the
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three months from October to December 2012. Ms. Brown explained that her
mother had kicked her out of her home and that the aunt did not have room for her.
When she returned to the grandmother’s home she was sleeping on the couch. T.
1/28/13, pp. 28-29 Following this testimony the trial court found that there was
sufficient evidence to support the court taking temporary custody of the children as
to both parents. T. 1/28/13, p. 43

The court held a dispositional hearing on 1/29/13 where the court admitted
treatment plans as to both Ms. Brown and Mr. Hicks. The court adopted a treatment
plan for the mother which included requirements that the mother should be
involved in parenting classes; that she be in individual counseling, that she
participate in a Clinic for Child Study evaluation, that she visit regularly with the
children and that she participate in an educational program. The mother was also
required to obtain and maintain suitable housing and a legal source of income and
obtain prenatal care because she was pregnant. The father Hicks was presented
with a similar treatment plan. T. 1/29/13, pp. 3-6
Adjudication and Disposition For Elijah

Elijah Brown was born on 2/7/13. A petition for temporary custody was
authorized on 2/13/13. Alberto Hicks was identified as the putative father. T.
2/26/13, pp. 3-6 Atrial in Elijah’s case was held on 4/9/13. The mother made
admissions at the hearing. She admitted that when Elijah was born she did not have
suitable housing and that she still did not have suitable housing. These housing

problems dated back to at least 2012 with her not having suitable housing for

Destiny. She did state that she had started a treatment plan in Destiny’s case and
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that some of her services had started. She also admitted that she was living in a
shelter through Genesis House. Based upon these admissions the court made Elijah
a temporary court ward. The court also found that Elijah’s legal father had not been
identified. The court adopted the treatment plan that was in place as to Destiny, and
added a requirement that the mother participate in a psychiatric evaluation. The
agency did make the court aware that the mother had been referred to parenting
classes but that she had already been T. 4/9/13, pp. 8-20
Periodic Review Hearings

The court then embarked on an extensive series of review hearings. For an
extended period of time the court attempted to identify a suitable relative caretaker
for the children and it set a concurrent plan of guardianship to help accomplish the
relative plan. At the first review hearing held on 4/23/13, Joann Brown, a maternal
aunt, had been identified as a potential relative caretaker, but she had been ruled
out because she did not have suitable housing and there was substance abuse in her
home. As to the mother, the agency reported that she remained in the shelter, and
she was being referred to Focus Hope which could provide her with a variety of
services including job skills training, employment referrals and housing assistance.
The agency was also planning to re-refer the mother to parenting classes as soon as
the mother filled out a referral form. She had also been involved in therapy at the
agency.T.4/23/13, pp. 8-13

At that hearing the court also admitted a Clinic for Child Study evaluation of

the mother conducted on 4/19/13 by Dr. Kai Anderson, a psychiatrist. In the report

the respondent-mother reported that she had recently started individual therapy at
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Franklin Wright Agency and that she was beginning to visit regularly with the
children at that agency. The examiner did note that the mother had some difficulty
with mathematics and that her memory was impaired. The report stated that the
mother appeared to have some cognitive limitations, but she demonstrated the

capacity to think abstractly. In conclusion the examiner recommended that:

“Due to her limited support system, concern about her cognitive limitations and her

history of depression, Ms. Brown will require additional support during her Court
involvement. It is suggested that she be provided with a parent peer mentor in
addition to her therapist to provide with additional support.” Clinic for Child
Study, Admitted 4/23/13,atp. 6

At the hearing held on 7/23/13 the foster care worker reported that the
mother was sleeping on a couch in her uncle’s home. The week before the mother
had gone to the agency and told the worker that she did not feel safe in that home.
After attempts to place the mother in a shelter proved unsuccessful, she had located
a friend’s home to stay, but she did not want to stay there and had returned to the
uncle’s home because there were no other relatives willing to have the mother stay
with even for a night. At the end of the hearing the court renewed its order for
parenting classes, because the mother had been terminated from an earlier
program..T.7/23/13, pp. 5-10

The court also admitted a psychological and a psychiatric evaluation at the
7/23/13 review hearing.. In the psychological the examiner noted that she
immediately observed cognitive deficits and that Brown demonstrated limited

insight. However Brown presented as an accurate historian and to be in good

contact with reality. In the assessment the examiner found that Brown had a Full

Scale 1Q of 70, which placed her in the 2™ percentile and within the borderline
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range of intellectual functioning. Her reasoning was also determined to be in the 2nd
percentile. As a result of the evaluation the examiner recommended that Brown be
involved in individual therapy “... to address underlying emotional distress and
other factors that affect Ms. Brown’s judgment , parenting skills and daily
functioning.” The evaluation also recommended that Brown be involved in
parenting classes that include role-playing. Finally the report stated that Brown’s
cognitive skills were very limited and that “... it might be beneficial to administer a
measure of adaptive functioning...” to determine strengths and weaknesses.
Psychological Evaluation, Juvenile Assessment Center, 5/9/13, at. p. 4

In a subsequent psychiatric evaluation the examiner reported that Brown
had reported that she was receiving parenting classes through the JAC as well as in-
home adult services through Lutheran Child and Family Services. The evaluation
took note of the earlier psychological evaluation and the fact that it found that that
she had a full scale 1Q of 70. The psychiatric evaluation recommended that Brown
needed to participate in more parenting classes to improve her ability to provide
appropriate parenting to her children, it stated that she could benefit from a parent
partner and case management services through a community mental health agency
such as NSO or Community Link. Psychiatric Evaluation, Juvenile Assessment

Center, 5/30/13, atp. 4

At the hearing held on 10/15/13 the court was informed that the mother had

been provided with a parent partner to assist her with parenting issues. The agency

worker informed the court that the mother had been referred three separate times
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for parenting classes, but a new referral was required because the referral agency
had recently discontinued the service through no fault of the mother. The mother
was also attempting to qualify for SSI (Supplemental Security Income), while she
remained living with her uncle. T. 10/15/13, pp. 6, 10-14 At the next review
hearing held on 1/15/14 the mother had made some progress on the treatment
plan. She had completed parenting classes and the worker said that she could refer
the mother for one-on-one parenting classes. The mother had also been referred to
Michigan Rehabilitation Services (an agency that provides housing and employment
counseling to persons with disabilities). The mother reported that she had her own
room in the uncle’s home. However, the worker reported that the mother continued
to have problems at the visits, needing to be redirected by the workers. Also the
uncle had informed the worker that there was not enough space in his home for the
children. The mother did continue in therapy and with the parent partner and the
worker had assisted the mother in applying for disability. However the mother had
also had a recent emergency mental health hospitalization for suicidal ideation. At
this point the court continued the concurrent plan of guardianship or reunification.
T.1/15/14, pp. 5, 9-15, 20

Based upon the court’s directions the agency continued to investigate
potential relative placements. The maternal great-grandmother was found to be too
old to be a guardian and the uncle could not care because he lived with a woman
who did not want the children placed in her home. The mother had made some

progress on the plan and had recently started mental health services at Northeast

Guidance Center. T. 2/13 /14, pp. 4-7 While these circumstances continued at
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subsequent review hearings, the court chose not to order the filing of a termination
petition. T.2/13 /14, p.12; T.5/13 /14, p. 4

At the hearing held on 8/13/14 the new foster care worker Yasmin Gibson
testified that while the mother had been referred to Michigan Rehabilitation
Services (MRS), she had not followed up with the documentation. She had also not
been in recent contact with the parent partner. The worker was helping the mother
with job applications, and the therapist was providing similar assistance. Based
upon a request from the mother’s counsel the court ordered that the agency refer
the mother for services through the Neighborhood Services Organization (NS0).2 T.
8/13/14, pp. 6-10, 15 This was the first time that counsel had requested in court
these services, but even at this point she had some difficulty explaining what they
were:

The Court: Now NSO, what are you talking about?

Ms. Gilfix: -- that was followed through. Well, they provide services, your

honor. In fact, | was provided with information from the last worker, for the

last two workers ago regarding NSO intake services. And they provide

services, parenting and other kind of intense services for parents. And I think

that would be something that Ms. Brown would benefit from. T. 8/13/14, p.
13

At the hearing held on 11/7/14 the foster care worker Yasmin Gibson
reported that in order to comply with the court’s order to pursue a guardianship

with the maternal great-grandmother in Ohio she had contacted her several times.

2 Neighborhood Service Organization is a local nonprofit agency which provides

clinical and outpatient services for adults with mental illness; older adult mental
health support, advocacy and outreach; and developmental disability services for
adults and children. www.nso-mi.org (accessed 1/22/16)

9
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The great-grandmother had consistently said that she would not care for the
children, given that she was too old. Suddenly, the great grandmother had changed
her position, saying that she would take the children, but she would give them to the
mother. The agency considered this plan to be a significant risk to the children. The
mother had also reported to the worker that she was planning to move to Ohio
because she was about to be evicted from her uncle’s home. The uncle had informed
the worker on several occasions that he planned to put the mother out of his home.
T.11/7/14, pp. 6-9

Ms. Gibson had also made efforts to refer the mother to the Neighborhood
Service Organization. However, to do so she needed to have the mother released
from her existing services at Carelink.? Ms. Gibson had made a request for the
release on behalf of the mother, and she was also planning to help her fill out the
application for the NSO. In addition Ms. Gibson reported that the mother’s therapist
had offered to help the mother with her application for subsidized housing but Ms.
Brown had said that she would do it on her own. T. 11/7/14, pp. 11-14

The court held an expedited review hearing on 11/26/14 where the agency
reported that the maternal great-grandmother had again stated that she would take
the children with the understanding that the mother would care for them. In
addition the worker reported that she was still working to have the mother released
from the program at Carelink so that she could be enrolled at the NSO. Ms. Gibson

had followed up on this referral with the change to NSO and that agency had noted

# Carelink is an agency which proyides comprehensive community hased supports
to youth and adults with serious emotional and behavioral health issues.
www.carelinknetwork.org (accessed 1/22/16)
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that the mother was already receiving comparable services. At the conclusion of this
hearing the court ordered that the agency file a termination petition as to both
children. T. 11/26/14, pp. 5-9,13
Three months later the agency had yet to file the termination petition. Ms.
Gibson did report that she was making continuing efforts to transfer the mother’s
service’s to the NSO, but that the mother had to take some initiative in the transfer.
T.2/20/15, pp. 10-14 Then on 5/20/15 Ms. Gibson reported that the mother was
in compliance with the therapeutic services offered by Franklin Wright Settlement,
including individual therapy and assistance with obtaining housing and
employment. The therapist had assisted the mother with this by personally taking
the mother to fill out job applications. The worker continued her attempts to have
the case transferred to the NSO, but the release from Carelink had been denied.
However, Carelink continued to provide services to the mother. In addition the
mother was receiving mental health services through Northeast Guidance. Ms.
Gibson had contacted that agency which had informed her that they also provided
services to developmentally delayed clients, comparable to those offered by the
NSO. To receive these services the mother would simply need a new assessment. Ms.
Gibson did express concerns about the mother’s lack of consistent visitation and her
failure to attend GED classes. T.5/20/15, pp. 7- 12
By 6/18/15 the agency had filed a termination petition as to both parents. T.
6/18/15, pp. 4-11 The hearing on the termination petition was held on 7/27 /15

with Ms. Gibson testifying as the petitioner. By the time of the hearing she had been

on the case for 14 months. Ms. Gibson then summarized the elements of the
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treatment plan, which had originally had been adopted in January 2013. Ms. Brown
had been ordered to participate in a Clinic for Child Study evaluation and she had
completed that evaluation on 3/19/13. That evaluation recommended that:

Itis suggested that she be provided with a parent peer mentor in addition to

her therapist to provide her with additional support. She should continue to

visit with her children twice per week, attend her therapy sessions, look for

independent housing and complete her education. Clinic for Child Study,

3/19/13, Admitted 4/23/13, p.6
The mother was also required to complete parenting classes. She had been referred
three times, and she finally completed the classes in January 2014. Although Ms.
Brown had completed these classes, she had not benefitted from them. Ms. Gibson
explained that at times the mother was only physically present at the visits. She
would let the children climb and jump on things and put things in their mouths. The
children would also dart into traffic when leaving the building. The mother would
not engage with the children at the visits. T. 7/27 /15, pp. 10-12

The mother had completed a psychological evaluation on 5/9/13 and
psychiatric evaluation on 5/30/13. The mother was also required to establish safe
and suitable housing. When the children were originally placed into care the mother
had reported that she was homeless. At the time of the termination hearing , which
was more than three years later, she still did not have appropriate housing. The
agency’s workers had assisted the mother in filling out an application for Section 8
housing (subsidized housing), but the mother had never followed through with the

application. The worker had also periodically attempted to help the mother get into

a shelter, but Ms. Brown always resisted. The mother never explained why she
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would not go to a shelter, even though those programs could have also assisted her
in getting permanent housing. T.7/27/15, pp. 13-14, 30, 47-48

The mother was also required to establish a legal source of income. The
mother did not have a source of income when Destiny was originally placed into
foster care and she never reported an independent source of income. She had
worked with the therapist from Franklin Wright Settlement on securing a job. The
therapist had helped her filling out job applications and had taken her to job sites.
On at least one occasion the mother had failed to appear for a job orientation. The
mother had been attempting to obtain a source of income by applying for SSI, and
she had an attorney to assist her. However the mother reported that the attorney
told her not to contact him anymore. The worker had tried to assist the mother’s
application by providing a copy of the psychological for the attorney. T.7/27/15,
pp- 22-24, 31,36

Ms. Brown had participated in therapy, primarily through Franklin Wright.
The therapy had been ongoing up until right before the termination hearing when it
had been suspended because the mother had left the state. Along with providing the
individual therapy the therapist had come to the agency to observe some of the
mother’s visits with the children. She would provide the mother with parenting
advice at these visits. The agency had also provided the mother with a parent
partner for much of the case. This service was terminated in early 2015 because of
lack of contact with the mother. The worker later learned that the mother had

moved to Ohio on 7/3/15 and did not plan to return. T. 7/27 /15, pp. 25-26,45,50
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The mother had also been offered regular visitations with the children. From
the beginning of Destiny’s case in April 2012 until December of 2012 the mother
had failed to visit with Destiny. After that the mother’s visits had been inconsistent.
Oftentimes she would cancel the visits. Even before she left for Ohio the mother had
stopped visiting with the children, with her last visit with the children coming on
6/19/15. When the mother did visit she had difficulties interacting with the
children. Sometimes she would come into the room and she would have to be told to
interact with the children and she would have to be encouraged to interact with
both Destiny and Elijah. During the visits the agency workers would have to
supervise respondent and the children very closely, to make sure that the children
were safe and that respondent and the children were behaving appropriately. Then
after the visits the workers would talk to the mother about what had happened. T.
7/27/15, pp. 17-18,20-21, 26, 43-44

Ms. Gibson testified that she had investigated various relatives for placement
of the children, but none of them were suitable. The maternal great-grandmother
had been contacted and she was not willing to care for the children, but she was
willing to have the mother and the children stay with her with the mother caring for
the children. The worker and the agency had determined that that was not safe for

the children. The maternal grandmother had also been considered, but she was not
appropriate because she had an open Protective Services case of her own. T.
7/27/15, pp. 32

During the pendency of the case the worker became aware that the mother

had some cognitive limitations, with Ms. Gibson stating that she understood that the
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mother was at the borderline range of cognitive functioning. In response she had
helped the mother to fill out applications to switch her case over to a developmental
disability program. This was part of a referral to the NSO, with the worker and the
mother going over the application together. Ms. Gibson noted that Ms. Brown could
read the application and Ms. Brown had stated that she understood what she was
reading. Unfortunately the worker was not able to enroll Ms. Brown in the services
at NSO, but she continued to receive mental health services at Northeast Guidance.
Ms. Gibson learned that Northeast Guidance also had a program for developmentally
delayed individuals for which the mother could apply To facilitate this service the
mother needed to have an evaluation. The worker provided the agency with the
information needed for the referral but respondent did not cooperate. The mother’s
move to Ohio had prevented this change in program. T. 7/27 /15, pp- 38-40
Ms. Gibson was the sole witness for the petitioner. The mother offered no
witnesses. Following arguments by counsel the court made findings of factand law.
The court terminated the appellant-mother’s rights pursuant to MCL
712A.19b(3)(c)(i) and 712A.19b(3)(g). The court also found that termination of
the mother’s rights was in the best interests of both children. The court also

terminated the rights of the legal father of Destiny and the unidentified father of

Elijah.
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Proceedings Below

The mother Shwanda Brown appealed the case to the Court of Appeals. The
Court of Appeals, in a decision released on 4/26/16, reversed the termination of
Brown’s parental rights to both children. The panel found that the Department of
Health and Human Services and the court were aware of respondent having a
disability but the agency service plan never specifically addressed that disability by
providing reasonable accommodations. Because of this failure the panel found that
the agency had failed in its duty to provide reasonable efforts to reunify the family
and that without the reasonable efforts there was not sufficient clear and convincing
evidence to support termination of Brown’s parental rights. In doing so the panel
applied a de novo review analysis even though the issue was not properly

preserved in the trial court.
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Children’s Argument

I. The Respondent-Mother Was Not Entitled To Special Protections
Under the Americans With Disabilities Act In Her Parental Termination
Case Where She Failed to Properly Preserve the Issue, and Where the Agency
Provided Extensive Services Appropriate to Her Needs

A. The Issue Was Not Properly Preserved in the Trial Court
The Court of Appeals, in its opinion expressly addressed the question of
preservation. The court relied upon Inre Terry, 240 Mich App. 14 (2000) which

discussed the question of when a parent must preserve a challenge to the level of

services provided:

Any claim that the FIA is violating the ADA must be raised in a timely
manner... so that any reasonable accommodations can be made. Accordingly, if a
parent believes that the FIA is unreasonably refusing to accommodate a disability,
the parent should claim a violation of her rights under the ADA, either when a
service plan is adopted or soon afterward. The court may then address the parent’s
claim under the ADA. Where a disabled person fails to make a timely claim that the
services provided are inadequate to her particular needs, she may notargue that
petitioner failed to comply with the ADA ata dispositional hearing regarding
whether to terminate to terminate her parental right