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Argument 

DID THE MICHIGAN DEPARTMENT OF COMMUNITY 
HEALTH VIOLATE THE ESTATE OF OLIVE RASMER'S 
RIGHT TO DUE PROCESS BY SEEKING TO RECOVER 
BENEFITS EXPENDED SINCE JULY I , 2010, WHEN THE 
MICHIGAN DEPARTMENT OF COMMUNITY HEALTH 
DID NOT NOTIFY THEM OF THEIR ESTATE 
RECOVERY PROGRAM UNTIL SEPTEMBER 30, 2013? 

Relief 

Appendix 1 Opinion and Order re: Motion for Summary Disposition of Bay County 
Probate Court dated Februaiy 18,2015 

Appendix 2 Order Denying Plaintiffs Motion for Consideration of Bay County 
Probate Court dated March 13, 2015 

Appendix 3 Published Opinion (Majority Opinion) of Court of Appeals dated 
Februaiy 4,2016 

Appendix 4 Published Opinion (Concurring in part and dissenting in part) of Court 
of Appeals dated February 4, 2016 
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The Michigan Department of Conununity Health (now Michigan Department 

of Health and Human Services) (hereinafter "DHHS") appealed the opinion and order 

regarding motion for summary disposition, which was granted in favor of the Estate of 

Olive Rasmer. Said order was entered on February 18, 2015, which dismissed 

DHHS's complaint to recover $178,133.02 for Medicaid benefits paid on behalf of 

Olive Rasmer from 2009 until her death on March 16, 2014. 

The Court of Appeals rendered a published opinion on February 4, 2016, which 

reversed the trial court's opinion and affirmed the trial court's opinion. 

Jurisdiction for this application is found in MCR 7.303(B)(1). 

The Defendant-Appellant is requesting that this court affirm the trial court and 

reverse the Court of Appeals and specifically find that the due process rights of the 

Estate of Olive Rasmer's were violated by allowing the estate recovery program to 

retroactively seek to recover Medicaid benefits paid on behalf of the Estate prior to the 

Estate receiving actual notice of the State of Michigan's estate recovery program, 

which first occurred on its Medicaid reapplication/redetermination for Medicaid 

eligibility on September 30, 2013. 

The issue raised in this appeal will have a profound impact on tens of 

thousands, i f not hundreds of thousands, of Medicaid recipients who are receiving 

long-term nursing home care in the State of Michigan. This is the second Court of 

Appeals published opinion on this matter. The first published opinion on this matter 

occurred in In re Estate of Keyes, 310 Mich App 266; 871 NW2d 388 (2015). In re 

Estate of Olive Rasmer is a published opinion in which the Court of Appeals sought to 
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distinguish the findings of In re Estate of Keyes, supra. Essentially, the DHHS is able 

to recover Medicaid benefits through estate recovery without having to provide actual 

notice to the Medicaid recipients that their estates would be subject to estate recovery. 

The only fair and equitable retroactive application would be to apply it to when the 

Medicaid recipients first were provided notice of estate recovery, which in most 

instances would be during their redetermination/reapplication process when they are 

first made aware of estate recovery. Said application would be a bright line rule that 

would be easy to administer on behalf of the State of Michigan and the Medicaid 

recipients. 

The Court of Appeals recognized the significance of this legal issue and its 

fundamental unfairness to retroactively go back to the time that estate recovery was 

first initiated, however, they did not go back far enough. 

"The same unfairness exists here. By applying the recovery 
program retroactively to July 1, 2010, the Legislature deprived 
individuals of their right to elect whether to accept benefits and 
encumber their estates, or whether to make alternative healthcare 
arrangements. The Legislature impinged on the decedents' rights to 
dispose of their property. Despite that the DHHS does not try to 
recover until the individual's death, that person's property rights are 
hampered during his or her life. Between July 1, 2010, and July 1, 
2011, the date on which the plan was actually 'implement[ed],' the 
decedents lost the right to chose how to manage their property. Taking 
their property to recover costs expended between July 1,2010 and plan 
implementation would therefore violate the decedent's rights to due 
process. Accordingly, the extent that the probate courts disallowed the 
DHHS's claims for that period, we afiTirm." In re Estate of Rasmer, 

Mich App ; NW2d (2016)(Docket No. 326642) at 
page 10. 

I l l 
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STATEMENT OF QUESTIONS INVOLVED 

1. DID THE MICHIGAN DEPARTMENT OF COMMUNITY 
HEALTH VIOLATE THE ESTATE OF OLIVE RASMER'S 
RIGHT TO DUE PROCESS BY SEEKING TO RECOVER 
BENEFITS EXPENDED SINCE JULY 1, 2010, WHEN THE 
MICHIGAN DEPARTMENT OF COMMUNITY HEALTH 
DID NOT NOTIFY THEM OF THEIR ESTATE RECOVERY 
PROGRAM UNTIL SEPTEMBER 30, 2013? 

The trial court answered yes. 

The Court of Appeals answered no. 

Defendant-Appellant answer yes. 

IV 
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Olive Rasmer began receiving Medicaid benefits in approximately 2009 through 

the Michigan Department of Community Health (now the Michigan Department of 

Health and Human Services) (hereinafter "DHHS"). (Def Brief in Support of Mtn Sum 

Disp) DHHS failed to provide any written materials to Rasmer about Michigan's 

Medicaid estate recovery plan either at the time of her enrollment in Medicaid. Id. The 

Estate of Olive Rasmer did not become aware of estate recovery until her application 

for redetermination of Medicaid on September 30, 2013. Rasmer passed away on 

March 16, 2014. Id Olive Rasmer's Will was offered to probate court on May 19, 

2014. Id 

On July 24, 2014, DHHS filed a notice of claim requesting the sum of 

$178,133.02. Id. The Estate of Olive Rasmer, through their attorney, Jim Thomas, filed 

a notice of disallowance of said claim on August 1, 2014. Id. As a result, DHHS filed 

a complaint, pursuant to MCR 5.101(C), seeking recovery of $178,133.02. Id. Because 

DHHS failed to provide Rasmer with the required statutory notice at the time Rasmer 

applied for Medicaid benefits. The Estate of Olive Rasmer filed a counter-motion for 

summary disposition pursuant to MCR 2.116(C)(10) requesting that DHHS's claim be 

denied. 

The motion for summary disposition was heard on February 18, 2015. The trial 

court found in favor of the Estate of Olive Rasmer. 

"Olive Rasmer was enrolled in Medicaid with benefits in 2009 and 
received those benefits until her passing on March 16, 2014. At the time of her 
enrollment, she did not receive any written notice from the Plaintiff that her 
estate would be subject to recovery, as Michigan did not begin its notification 
until sometime in 2011." (Opinion and Order, Feb. 18, 2015, pl-2) "Ms. 
Rasmer's patient representative and daughter Gayle S. Dore completed an 
annual Medicaid redeterminafion application on September 30, 2013. This was 
the first verifiable notice of Medicaid recovery - at least four years after she was 
first enrolled and approximately four months prior to her death." Id. "When the 
Michigan legislature codified the state's Medicaid recovery program imder the 
Social Welfare Act it did so with specific language setting forth the intent to 



advise Medicaid applicants, at the time of enrollment, of the [recovery] 
program and its implications." Id. citing in Re: The Estate of Esther Keyes, No. 
13-49103CZ (Bay Co Prob Ct, January 9, 2014) 

Oral argument was heard in the Court of Appeals on December 8, 2015, and a 

published opinion was rendered on February 4, 2016. 

ARGUMENT 

DID THE MICHIGAN DEPARTMENT OF COMMUNITY HEALTH VIOLATE 
THE ESTATE OF OLIVE RASMER'S RIGHT TO DUE PROCESS BY SEEKING 
TO RECOVER BENEFITS EXPENDED SINCE JULY 1, 2010, WHEN THE 
MICHIGAN DEPARTMENT OF COMMUNITY HEALTH DID NOT NOTIFY 
THEM OF THEIR ESTATE RECOVERY PROGRAM UNTIL SEPTEMBER 30, 
2013? 
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Standard of Review 

"De Novo." Constitutional issues and due process as a question of law. Kyser v 

Kasson Twp.,4S6 Mich 514, 519; 786 NW2d 543 (2010); and In re Carey, 241 Mich 

App 222, 225-226; 615 NW2d 742 (2000). 

Argximent 

The failure of DHHS to provide written notice to Olive Rasmer of estate 

recovery denied her adequate notice and due process. Pursuant to the due process 

clause of the XIV Amendment, when an individual's property interests are at stake, he or 

she must be afforded notice and an opportunity to be heard. Ross v Michigan, 255 Mich 

51, 56; 662 NW2d 36 (2003). Due process is a direct limitation on state action, and is a 

"root requirement" where property rights have been implicated. Dow v State of 

Michigan, 396 Mich 202, 205; 240 NW2d 450 (1976). The Dow case, supra, 

concerned a question of due process with respect to whether or not parties with an 

interest in real estate had been sufficiently notified of a pending tax sale scheduled as a 
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result of the failure of the occupant of the home to pay property taxes. Plaintiffs were 

not in possession of the property subjected to the tax foreclosure sale, had no actual 

notice of the tax sale, and as a consequence, they claim the tax sale was defective for 

the lack of due process. Id., p. 195. The State of Michigan, which eventually acquired 

the property as a result of the tax sale process, asserted that the plaintiffs had been 

afforded adequate due process, referring to the fact that there had been newspaper 

publication of the pending sale. There had not been any direct notification to the 

plaintiffs, however, of the pending tax foreclosure process. Id., p. 197. 

The Michigan Supreme Court held that notice by publication was not 

constitutionally sufficient in light of the fact that the plaintiffs in the Dow case, supra, 

were persons whose names and addresses were very easily ascertainable, and whose 

legal rights were directly affected by the proceedings in questions. Id., p. 208. 

The decedent in this matter began receiving Medicaid benefits in 2009. As 

indicated above, Rasmer did not receive Form DHS-4574 with reference to estate 

recovery until September 30, 2013; that DHHS had not received any acknowledgment 

from the decedent or from any member of her family on her behalf prior to 

September 30, 2013, that the decedent's estate would be subject to estate recovery. 

By analogy, this is no different than the State of Michigan's argument in the 

Dow case, supra, that publication had afforded sufficient notice of due process to the 

plaintiffs in that case. This argument was soimdiy rejected by the Michigan Supreme 

Court. Notice was insufficient in the Dow case, supra, in part due to the fact that the 

plaintiffs were a readily ascertainable owner of an interest in the property, and they 

should have been directly notified of the tax foreclosure process. In this case, with the 
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decedent having begim receiving Medicaid in 2009, and having actually applied for it 

earlier, she was a readily ascertainable person whose address and whereabouts were 

known to DHHS. Yet no actual notification of estate recovery was provided until 

September 30, 2013. 

Just as the plaintiffs in Dow, supra, were found not to have been afforded 

sufficient due process to advise them of a threat to legally protected interests in 

property, the decedent in this case was likewise not afforded sufficient notice of a threat 

to her property rights. Accordingly, the appropriate result is that DHHS should not be 

afforded any right to recover any portion of the decedent's estate. 

DHHS asserts that the Estate of Olive Rasmer received all due process 

protections required in the adjudication by the probate court. Certainly, the Estate of 

Olive Rasmer has been afforded the opportunity to challenge DHHS's assertion that it is 

entitled to have its claim for benefits allowed. DHHS misses the point being raised by 

the Estate. The process to which Ms. Rasmer was due was, by statute, that notice of 

estate recovery be given to her as of the time of her enrollment. The due process to 

which she was entitled was to be advised of the fact that the assets of her probate estate 

might be subjected to estate recovery. By not being afforded such notification, neither 

Ms. Rasmer nor anyone acting on her behalf was aware of the fact that accepting 

Medicaid benefits might trigger efforts by DHHS to recover a portion of her estate as 

defined. Consequently, Ms. Rasmer could not, at the time of enrollment, make an 

informed decision about whether to accept Medicaid in light of the potential 

consequences of estate recovery. MCLA 400. J 12k was insufficient to afford such notice 

since it made no reference whatsoever to how and in what manner estate recovery 
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would be applied. This statute makes no mention of the fact that it would be applicable 

only to a person's "estate." Consequently, Ms. Rasmer could not, at the time of 

enrollment, make an informed decision about whether to accept medicaid in light of the 

potential consequences of estate recovery. As with the plaintiffs in Dow, supra, she 

was not afforded sufficient notice of the threat to her property rights. Ms. Rasmer and 

her representative were not advised until September 30, 2013, that it would be her estate 

that would be subjected to recovery, and as a consequence, she was denied the 

opportunity in 2009, the time of enrollment, to consider planning options. Ironically, 

since there was no SPA to be approved for in excess of another year, there was no way 

to know what she could lawfully do or not do as a result. DHHS could not, at any time 

before approval of its SPA on July 1, 2011, advise Ms. Rasmer, or any applicant or 

person receiving Medicaid for that matter, of what estate recovery would entail. As 

such, DHHS's claim for estate recovery should be denied for not having afforded Ms. 

Rasmer adequate notice as it was required to do by law. 

The In Re Estate ofKeyes, 310 Mich App 266; 871 NW2d 388 (2015), decision 

does not properly address the due process question and results in fundamental 

unfairness. The decision basically held that because the estate had the opportunity to 

contest possible deprivation of its property in the circuit court, because it received 

notice of such a hearing and had a hearing in the court, this is all that due process 

required. The Estate of Olive Rasmer does not agree that this is an accurate assessment. 

It doesn't do a person any good if a hearing comes too late to take effective planning 

which might have changed the result of the hearing. While a ladybird deed might be 

possible to be drawn up after one is in a Medicaid facility, that is not the extent of 
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potential legal estate planning. This does not take into consideration the fact that a 

person at this point in time might be unable to mentally legally sign a deed, and it also 

completely ignores other possibilities, such as trusts, divestments or partial divestments, 

or decisions to go into the facility at a later time. None of these can be applied i f a 

person is already in a facility. These are not meant to be an exclusive listing of 

possibilities or other ideas which a specialist in estate planning could tell a recipient 

about. A hearing in circuit court, vAnch comes too late for a person to take possible 

legal alternatives, is not due process under the circumstances of this case. The In Re 

Estate of Keyes, supra, decision should not be followed for all of these reasons. 

R E L I E F REQUESTED 

For the reasons stated above, the Supreme Court should uphold and affirm that 

the Estate of Olive Rasmer's due process rights were violated and, therefore, any estate 

recovery should only go retroactive to the date that actual notice of estate recovery was 

received; and in this instance, should be September 30,2013, and not a blanket date of 

July l,2010and July 1,2011. 

Respectfiilly submitted. 

Dated: March 14,2016. 
COLIN M. DILL (P70861) 
Attorney for Defendant-Appellant 
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application for leave to ̂ peal with the Michigan Supreme Court. 

Dated: March 14,2016. 
COLIN M. DILL (P70861) 
Attorney for Defendant-Appellant 
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PROOF OF SERVICE 

Jeannine L. Todd certifies that on, March 14, 2016, she served copies of 
Application for Leave to Appeal upon: 

Geraldine A. Brown 
Assistant Attorney General 
Attorney for Plaintiff-Appellee 
Michigan Department of Health and Human Services 
P O Box 30758 
Lansing, Ml 48909 
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and a copy of a Notice of Filing Application in the Michigan Supreme Court upon: 

Michigan Court of Appeals 
Clerk's Office 
P O Box 30022 
Lansing, MI 48909 

Bay County Probate Court 
Clerk's Office 
1230 Washington Ave., Ste. 715 
Bay City, MI 48708 

by placing the documents in the United States Mail, properly addressed, with first 
class postage fully prepaid. 

Dated: March 14,2016. 
me L. Todd 
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FILING OR RECORDING OF DOCUMENTS 

March 14, 2015 

Michigan Supreme Court 
Clerk's Office 
Hall of Justice 
P O Box 30052 
Lansing, MI 48909 

Re: Michigan Department of Health and Human Services v Richard Rasmer, Personal 
Representative of the Estate of Olive Rasmer 
Court of Appeals No. 326642 
Bay County Probate Court No. 14-49740-CZ 

Dear Clerk: 

Please file the enclosed as they relate to the above referenced matter: 

• Application for Leave to Appeal (4 copies) 
• Notice of Filing Application in the Michigan Supreme Court 
• Proof of Service 

[x] Check enclosed for filing fees. 

Please return true copies to our office in the envelope provided. 

Thank you. 

Very truly yours. 
Law Office of 
DILL LAW PLLC 

Col in M- Dill 

CMD/jh 

cc: Geraldine A. Brown (w/enclosures) 
Richard Rasmer (w/enclosures) 


