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STATEMENT OF QUESTIONS PRESENTED 

I. Is whether MCL 769.34(2) & (3) remain in full force and effect where 
the defendant’s guidelines range is not dependent on judicial fact-
finding unclear from Lockridge?  Does a remedy of fully advisory 
guidelines conflict with the Legislature’s intent expressed in MCL 8.5 
and beyond?  Is the most appropriate remedy that only the bottom 
end of the guidelines range is advisory?  May this Court clarify or 
modify Lockridge without offending stare decisis principles? Should 
defendant should be able to waive his sixth amendment right and 
voluntarily subject himself to the binding statutory guidelines system? 
Must this court remand Mr. Steanhouse’s case to the court of appeals 
to review the length of his sentence? 

Court of Appeals made no answer. 

 

Defendant-Appellee answers, “Yes.” 

 

II. Is it improper to remand a case to the circuit court for consideration 
under part VI of this court’s opinion in People v Lockridge where the 
trial court exceeded the defendant’s guidelines range? Is the 
defendant entitled to appellate review of the extent of the departure? 

Court of Appeals answered “No” in part and “Yes” in part.  

 

Defendant-Appellee answers, “Yes”. 

 

III. Even if Michigan’s guidelines scheme is rendered advisory, is there 
still a mixed standard of review for sentences falling outside of the 
guidelines range? Is the length of a sentence and extent of a departure 
reviewed for an abuse of discretion under the Milbourn 
proportionality test to determine if it is reasonable? 

Court of Appeals made no answer in part and “Yes” in part.  

 

Defendant-Appellee answers, “Yes”. 
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STATEMENT OF FACTS 

 Defendant-Appellee Steanhouse accepts the Plaintiff-Appellant’s Statement of Facts. 

 

STANDARD OF REVIEW 

 This Court has asked the parties to brief the following questions: 

(1) whether MCL 769.34(2) and (3) remain in full force and effect where the 

defendants guidelines range is not dependent on judicial fact-finding, see MCL 

8.5; 

 

(2) whether the prosecutor’s application asks this Court in effect to overrule the 

remedy in People v Lockridge, 498 Mich 358, 391 (2015), and, if so, how stare 

decisis should affect this Court’s analysis; 

 

(3) whether it is proper to remand a case to the circuit court for consideration 

under Part VI of this Court’s opinion in People v Lockridge where the trial court 

exceeded the defendants guidelines range; and, 

 

(4) what standard applies to appellate review of sentences following the decision 

in People v Lockridge.   (Supreme Court Order, 71a). 

 

These involve questions of law, which this Court reviews de novo. People v Lockridge, 

498 Mich 358, 373; 870 NW2d 502 (2015); People v Hardy, 494 Mich 430, 438; 835 NW2d 340 

(2013). 
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I. Whether MCL 769.34(2) & (3) remain in full force and effect where 
the defendant’s guidelines range is not dependent on judicial fact-
finding is unclear from Lockridge.  A remedy of fully advisory 
guidelines conflicts with the Legislature’s intent expressed in mcl 8.5 
and beyond.  The most appropriate remedy is that only the bottom 
end of the guidelines range is advisory.  Stare decisis principles do not 
preclude this court from clarifying or modifying Lockridge.   

Introduction 
 

It is debatable whether this Court adopted a fully advisory sentencing guidelines system 

in People v Lockridge.
1
 There is language in the opinion that ties the need for a remedy to when 

there has been a constitutional violation, such that the remedy only seems to apply where there is 

a constitutional violation in a given case.  There is also language that refers to the facial 

invalidity of the Michigan sentencing guidelines scheme as a whole.  Further, the Court indicated 

that it was adopting the Booker
2
 remedy for future cases, and the federal courts have treated the 

federal sentencing guidelines as completely advisory. 

 Appellee agrees with Appellant that making Michigan’s statutory sentencing guidelines 

scheme fully advisory is a remedy that is inconsistent with the legislative intent expressed in 

MCL 8.5 for curing statutes of constitutional error. That the statutory sentencing guidelines 

scheme may sometimes result in Sixth Amendment/Alleyne
3
 violations can be, and should be, 

cured without making the guidelines entirely advisory.   

The remedy that would cure a Sixth Amendment violation, require the least severance 

and retain the most of the existing system, and actually protect a defendant asserting his 

constitutional right, was the one proposed by Judge Shapiro in the Court of Appeals’ Lockridge 

opinion.  See People v Lockridge, 304 Mich App 278, 311, 314-317; 849 NW2d 388 (2014), 

                                                 
1
 People v Lockrige, 498 Mich 358; 870 NW2d 502 (2015). 

 
2
 United States v Booker, 543 US 220, 125 S Ct 738, 160 L Ed 2d 621 (2005). 

 
3
 Alleyne v United States, 570 US __, 133 S Ct 2151, 186 L Ed 2d 314 (2013). 
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concurrence by Judge Shapiro.  Judge Shapiro proposed that only the floor of the guidelines 

range need be advisory while the ceiling remained binding. Id.  Appellee asks this Court to adopt 

that remedy.
 4

   

 A remedy of a fully advisory guidelines scheme is not constitutionally mandated
5
 and it is 

worse than the disease of the Sixth Amendment violation it sought to cure.  The Sixth 

Amendment is supposed to be a shield for the defendant, not a sword used to harm him.  To that 

end, if this Court rejects Appellee’s preferred remedy, this Court should clarify that there is no 

Sixth Amendment violation where the guidelines range is an intermediate sanction cell or a 

straddle cell.
6
 Regardless of whether there was judicial fact-finding or not, neither intermediate 

sanctions cells nor straddle cells mandate any incarceration.  No Michigan defendant should be 

forced to go to prison where the applicable guidelines range was a non-prison cell or be 

imprisoned for longer than the legislature intended before becoming eligible for parole, without a 

substantial and compelling reason, and be told by the courts that this is the vindication of his 

Sixth Amendment rights. And, this Court should further make clear that all defendants may 

waive their Sixth Amendment rights under Lockridge prior to sentencing if they wish to be 

brought back into the binding statutory sentencing guidelines scheme that the Legislature 

intended.  

The parties are asking this Court to clarify its Lockridge opinion.  Appellee agrees with 

Appellant that stare decisis principles do not prevent this Court from doing so.  However, even if 

this Court finds that what the parties seek is actually a modification of the remedy that would 

                                                 
4
 The remedy that Defendant Lockridge requested was to require factual determinations to be 

made by a jury or stipulated to by the defendant.  Lockridge, supra at 389.  He did not request 
that the sentencing guidelines be made advisory. 
 
5
 This Court acknowledged that it had other options. Lockridge, supra at 389. 

 
6
 This Court will have the opportunity to clarify this again in People v. Schrauben, ––– 

Mich.App ––––; ––– NW2d –––– (2016) (Docket No. 323170); slip op at 7, lv pending. 
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constitute a partial overruling of Lockridge, stare decisis principles do not prevent this Court 

from modifying Lockridge. 

Discussion 

A. It is unclear from Lockridge whether MCL 769.34(2)& 
(3) remain in full force and effect where the defendant’s 
guidelines range is not dependent on judicial fact-
finding. 

There is language in Lockridge that suggests that a Sixth Amendment violation only 

occurred if judicial fact-finding actually raised the sentencing range in the particular case at bar 

and that a remedy of an advisory guidelines range is limited to that situation.  For example:  

When a defendant's sentence is calculated using a guidelines 

minimum sentence range in which OVs have been scored on the 

basis of facts not admitted by the defendant or found beyond a 

reasonable doubt by the jury, the sentencing court may exercise its 

discretion to depart from that guidelines range without articulating 

substantial and compelling reasons for doing so. [Lockridge at 391-

393.] 

 

There is also language that suggests that this Court was holding the statutory sentencing 

guidelines scheme as a whole in violation of the Sixth Amendment because it directs the 

sentencing judge to make factual findings that, in many cases, will result in the raising of the 

guidelines range.  Lockridge at 373-374.  And, this Court seemed to indicate that it was adopting 

a fully advisory system going forward, stating: “because sentencing courts will hereafter not be 

bound by the applicable sentencing guidelines range, this remedy cures the Sixth Amendment 

flaw in our guidelines scheme by removing the unconstitutional constraint on the court's 

discretion.”  Id. at 392. 

This Court should clarify or modify its Lockridge decision.  A fully advisory guidelines 

system is not in keeping with legislative intent.  
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B. The remedy of an entirely advisory guidelines system is 
in conflict with the legislature’s intent as expressed in 
mcl 8.5 and beyond.    

The Legislature has expressed its intent that if parts of a statutory scheme are found 

unconstitutional, the courts should sever as little as possible and preserve as much as possible in 

crafting the remedy.  MCL 8.5 provides:    

In the construction of the statutes of this state the following rules 

shall be observed, unless such construction would be inconsistent 

with the manifest intent of the legislature, that is to say: 

 

If any portion of an act or the application thereof to any person or 

circumstances shall be found to be invalid by a court, such invalidity 

shall not affect the remaining portions or applications of the act 

which can be given effect without the invalid portion or application, 

provided such remaining portions are not determined by the court to 

be inoperable, and to this end acts are declared to be severable. 

 

An advisory system is inconsistent with the manifest intent of the Legislature.  In 

establishing the statutory sentencing guidelines, the Legislature sought a binding system that 

could only be deviated from for a substantial and compelling reason.  The mandatory system was 

meant, in important part, to address the problem of sentencing disparities between offenders who 

had a similar criminal history and were convicted of the same offense committed in a similar 

manner.  Public Act 445 of 1994; House Legislative Analysis for Public Act 445 of 1994 (filed 

separately).  This new system was also intended to address prison overcrowding, to ensure that 

prison and jail space was used for the worst offenders, and to ensure that community alternatives 

were used more often, while maintaining public safety.  Id. 

In People v Hegwood, 465 Mich 432; 636 NW2d 127 (2001), this Court acknowledged 

that the Legislature had chosen to move on from this Court’s own advisory sentencing 

guidelines: “Effective January 1, 1999, the state of Michigan embarked on a different course. By 

formal enactment of the Legislature, Michigan became subject to guidelines with sentencing 
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ranges that do require adherence.” Id. at 438-439.  In People v Babcock, 469 Mich 247, 267 n 21; 

666 NW2d 231 (2003), this Court acknowledged that the Legislature’s manifest purpose in 

enacting binding sentencing guidelines was to reduce unjustified sentencing disparities.  As 

Justice Markman indicated in dissent in Lockridge, supra at 462, adoption of the broad federal 

Booker remedy to cure a narrower constitutional problem with Michigan’s guidelines will 

contravene the Legislature’s purpose and intent in enacting them. 

C. The remedy proposed by Judge Shapiro in the Court of 
Appeals’ Lockridge opinion, i.e. making only the floor of 
the range advisory and keeping the ceiling of the range 
binding, is the most in keeping with the Legislature’s 
intent in enacting the statutory guidelines scheme and 
the most protective of a defendant’s sixth amendment 
rights.  Alternatively, a defendant should be able to 
waive his Sixth Amendment right and voluntarily 
subject himself to the binding statutory guidelines 
system.   

The remedy that would have cured the Sixth Amendment violation, required the least 

severance and retained the most of the existing system, and actually protected defendants 

asserting their constitutional rights, was the one proposed by Judge Shapiro in the Court of 

Appeals’ Lockridge opinion.  See People v Lockridge, 304 Mich App 278, 311, 314-317; 849 

NW2d 388 (2014), concurrence by Judge Shapiro.  Judge Shapiro proposed that only the floor of 

the guidelines range need be advisory while the ceiling remained binding. Id.  It is only the floor 

of the sentencing guidelines range that offends the Sixth Amendment. Id.  Appellee asks this 

Court to adopt that remedy.  

In contrast, adopting a fully advisory guidelines system not only thwarts the Legislature’s 

intent as discussed above, it also punishes criminal defendants in Michigan for asserting their 

Sixth Amendment right.  This is best illustrated by intermediate sanction cells and straddle cells, 

which do not provide a “floor” for incarceration. Neither mandates any prison or jail time; both 
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can result in no incarceration at all without the sentencing judge having to provide a substantial 

and compelling reason.  MCL 769.34(4)(a)&(c); MCL 769.31(b);
7
 People v Stauffer, 465 Mich 

633; 640 NW2d 869 (2002).  In fact, an intermediate sanction cell, MCL 769.34(4)(a)-(b), 

mandates that a defendant receive a non-prison sanction. Id.   

But under a fully advisory system, a defendant who scores into an intermediate sanction 

cell may be sentenced to prison without the judge having to provide a substantial and 

compelling reason.  And, whatever this Court decides a review for reasonableness constitutes, it 

will be a less meaningful appellate review of that prison sentence than the defendant would have 

had under the binding guidelines.
8
  

Surely the Sixth Amendment right to a jury trial was not intended to make it easier to 

send a citizen to prison against the will of his state legislature.  A remedy that includes making 

intermediate sanction cells and straddle cells advisory is not constitutionally mandated
9
 and 

should be rejected. 

It is accurate that the Legislature intended both the top and the bottom of the sentencing 

guidelines range be binding under the statutory scheme, as this Court noted.  Lockridge, supra at 

390.  But equal treatment between the top end and the bottom end of the ranges was not the 

                                                 
7
 MCL 769.31(b) provides: “’Intermediate sanction’ means probation or any sanction, other than 

imprisonment in a state prison or state reformatory, that may lawfully be imposed. Intermediate 
sanction includes, but is not limited to, 1 or more of the following: (i) Inpatient or outpatient 
drug treatment or participation in a drug treatment court under chapter 10A of the revised 
judicature act of 1961, 1961 PA 236, MCL 600.1060 to 600.1082. (ii) Probation with any 
probation conditions required or authorized by law. (iii) Residential probation. (iv) Probation 
with jail. (v) Probation with special alternative incarceration. (vi) Mental health treatment. (vii) 
Mental health or substance abuse counseling. (viii) Jail. (ix) Jail with work or school release. (x) 
Jail, with or without authorization for day parole under 1962 PA 60, MCL 801.251 to 801.258. 
(xi) Participation in a community corrections program. (xii) Community service. (xiii) Payment 
of a fine. (xiv) House arrest. (xv) Electronic monitoring.” 
 
8
 See FN 6. 

 
9
  This Court acknowledged that it had other options.  Lockridge, supra at 389. 
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driving force behind the Legislature’s enacting binding statutory sentencing guidelines; that 

already existed under the non-binding judicial sentencing guidelines. Reducing unjustified 

sentencing disparities, punishing violent crimes more severely than non-violent crimes, 

proportionality, reducing the prison population, and promoting alternative non-incarceration 

sanctions, while still protecting the public, were the driving forces behind the enactment of the 

binding statutory sentencing guidelines. Public Act 445 of 1994;
10

 House Legislative Analysis 

for Public Act 445 of 1994 (filed separately). 

The remedy proposed by Judge Shapiro is also the most workable remedy that is true to 

the Legislature’s intent.  Under the prosecutor’s proposed hybrid system, some defendants would 

be subject to advisory guidelines and some to binding guidelines, and that would need to be 

decided on a case-by-case basis.     

If this Court rejects Appellee’s preferred remedy that the top end of the range remains 

binding while the bottom end is advisory, whether it adopts the hybrid system or more fully 

advisory guidelines, this Court should still clarify that there is no Sixth Amendment violation 

where a defendant has scored into an intermediate sanction cell or a straddle cell, regardless of 

whether there was judicial fact-finding or not, as neither intermediate sanctions cells nor straddle 

                                                 
10

  See MCL 769.33 (within the public act; since repealed), which created the sentencing 
commission to draft the statutory sentencing guidelines and which directed that commission to 
develop guidelines that “accomplish” the following: “(i) provide for the protection of the public; 
(ii) an offense involving violence against a person shall be considered more severe than other 
offenses; (iii) be proportionate to the seriousness of the offense and the offender’s prior record; 
(iv) reduce sentencing disparities based on factors other than offense characteristics and offender 
characteristics and ensure that offenders with similar offense and offender characteristics receive 
substantially similar sentences; (v) specify the circumstances under which a term of 
imprisonment is proper and circumstances under which intermediate sanctions are proper; (vi) 
establish sentence ranges for imprisonment that are within the minimum and maximum sentences 
allowed by law for the offenses to which the ranges apply; (vii) establish separate ranges for 
convictions under the habitual offender provisions…, which may include as an aggravating 
factor, among other relevant considerations, that the accused has engaged in a pattern of proven 
or admitted criminal behavior.’   
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cells establishes a floor requiring imprisonment or even local jail incarceration.  Alleyne sought 

to remedy the unconstitutional raising of the floor of required punishment for the defendant, not 

to shatter a mandated ceiling that protects the defendant from imprisonment. 

And, this Court should further make clear that all defendants may waive their Sixth 

Amendment right under Locrkidge prior to sentencing if they wish to be brought back into the 

binding statutory sentencing guidelines scheme that the Legislature intended. In Blakely v 

Washington, 542 US 296, 310; 124 S Ct 2531; 159 L Ed 2d 403 (2004), the U.S. Supreme Court 

explained that the Sixth Amendment violation was waivable: 

But nothing prevents a defendant from waiving his Apprendi 

rights….If appropriate waivers are procured, States may continue to 

offer judicial factfinding as a matter of course to all defendants who 

plead guilty. Even a defendant who stands trial may consent to 

judicial factfinding as to sentence enhancements, which may well be 

in his interest if relevant evidence would prejudice him at trial. We 

do not understand how Apprendi can possibly work to the detriment 

of those who are free, if they think its costs outweigh its benefits, to 

render it inapplicable. 

 

While it does not appear that federal defendants can waive back into a binding guidelines 

system under Booker, decided post-Blakely, that does not mean that Michigan defendants should 

not be allowed to do so.  In adopting the binding statutory sentencing guidelines system, our 

legislature was rejecting the advisory guidelines era that had existed in Michigan.  Thus, this 

Court should allow defendants to waive their Sixth Amendment “right” to advisory sentencing 
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guidelines if they find that that is in their best interest.  To do so would respect the evolution of 

sentencing law in Michigan.
11

     

No Michigan defendant should be imprisoned for longer than the law called for before 

being eligible for parole or be forced to go to prison where he scored into an intermediate 

sanction cell, without a substantial and compelling reason, and be told that such is the 

vindication of his un-waivable Sixth Amendment rights. 

D. Stare decisis principles do not preclude this Court 
from clarifying or modifying Lockridge. 

 Appellee agrees with Appellant that stare decisis principles are not implicated.  This is 

because it is unclear whether this Court was fashioning a remedy of advisory guidelines only in 

those individual cases where there was actually a constitutional violation, e.g. judicial fact-

finding that raised the sentencing guidelines range, or whether this Court found there was such a 

facial invalidity that it had to be addressed with a system wide remedy of advisory guidelines.  

Further, because this Court did not specifically consider MCL 8.5 in fashioning a remedy, the 

application of 8.5 is still an open question.  

However, even if this Court finds that what the parties seek is actually a modification to 

the remedy that constitutes a partial overruling of Lockridge, stare decisis principles do not 

prevent this Court from modifying Lockridge.  In recent years, this Court has observed that 

“stare decisis is not to be applied mechanically to forever prevent the Court from overruling 

earlier erroneous decisions determining the meaning of statutes.” Robinson v City of Detroit, 462 

                                                 
11

 It was a long road in Michigan to get to binding sentencing guidelines to curb unjustified 
sentencing disparities: from the belief that an appellate court had no authority to review a 
sentence other than for whether it was cruel and unusual punishment, to the “shocks the 
conscience” test of People v Coles, 417 Mich 523, 339 NW2d 440 (1983), to the judicial (non-
binding) sentencing guidelines coupled with the “proportionality” test of People v Milbourn, 435 
Mich 630; 461 NW2d 1 (1990), and finally to the binding statutory sentencing guidelines, which 
this Court explained in Babcock, supra at 262-264, included the concept of proportionality. 
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Mich 439, 463; 613 NW2d 307, 320 (2000) (citing Holder v Hall, 512 US 874, 944; 114 S Ct 

2581; 129 L Ed 2d 687 (1994)).  

Stare decisis is a principle of policy rather than an inexorable command.  Robinson, 

supra at 464.  This Court needs to address the impact of MCL 8.5 and reliance interests will not 

work an undue hardship. The Lockridge opinion is still new, having been issued on July 29, 

2015, and the courts below and the bar are still trying to figure out what it means; stare decisis 

principles do not prevent this Court from clarifying or modifying it.  Id. at 464-466. 

E. This court must remand Mr. Steanhouse’s case to the 
Court of Appeals to review the length of his sentence. 

  There is no preservation requirement under the statutory sentencing guidelines scheme to 

obtain appellate review of the length of a sentence that exceeds the guidelines range.  MCL 

769.34(7);
12

 People v Smith, 482 Mich 292, 300; 754 NW2d 284 (2008).  This Court did not 

sever subsection (7) from MCL 769.34 in Lockridge.  

 In his brief on appeal filed before this Courts’ Lockridge decision, Mr. Steanhouse 

challenged his sentence on traditional departure challenge grounds. Issue VI (“The trial court 

failed to state objective and verifiable, substantial and compelling reasons for departing from the 

guidelines or for the extent of the departure, and defendant must be resentenced.).  1b-5b. He 

also raised an Alleyne challenge (Issue VII). 5b-10b.  He asserted that OVs 3, 4, 5, and 6 were 

scored based on impermissible additional judicial-fact finding.  (Appellant’s COA Brief on 

Appeal, p 49; 10b).  The relief he requested was that those variable be scored at 0 resulting in a 

lower guidelines range and that he be resentenced.  Id.   He did not request advisory guidelines.   

                                                 
12

 MCL 769.34(7) provides: “If the trial court imposes on a defendant a minimum sentence that 
is longer or more severe than the appropriate sentence range, as part of the court's advice of the 
defendant's rights concerning appeal, the court shall advise the defendant orally and in writing 
that he or she may appeal the sentence as provided by law on grounds that it is longer or more 
severe than the appropriate sentence range.”  

R
E

C
E

IV
E

D
 by M

SC
 9/21/2016 6:00:10 PM



 

 12 

After Lockridge, Mr. Steanhouse supplemented his brief on appeal with an additional 

claim that the sentence was procedurally and substantively unreasonable, including a challenge 

to the length of the departure, Issue I (“The sentence imposed on defendant for assault with 

intent to murder is both procedurally and substantively unreasonable.”). 11b-19b.  He requested 

that the court find the sentence was excessive and remand for resentencing.  (Supplemental Brief, 

Request for Relief, 10; 19b). He did not request a Crosby remand. Id.   

 The Court of Appeals held that the reasonableness standard is the proportionality 

standard.  People v Steanhouse, 313 Mich App 1, 46; 880 NW2d 297, 325–26 (2015), app gtd 

499 Mich 934; 879 NW2d 252 (2016). However, it did not review the length of Mr. 

Steanhouse’s sentence under that standard.  Instead it remanded for Crosby proceedings.   Id.  

Mr. Steanhouse’s application for leave to appeal to this Court contains both challenges to his 

sentence length, the traditional upward departure challenge (Issue VI) and the post-Lockridge 

reasonableness challenge (Issue VII) remains pending.  (Defendant’s Application, 20b-29b; 

Supreme Court order; 71a) 

 After establishing what that review of a departure sentence will consist of, a traditional 

departure review if this Court adopts Judge Shapiro’s proposal as Appellee advocates above, or a 

new post-Lockridge reasonableness review, whether that entails a review for proportionality 

(Issue III below) or something else, this Court should remand the case to the Court of Appeals to 

review Mr. Steanhouse’s sentence.   
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II. It is improper to remand a case to the circuit court for consideration 
under part VI of this court’s opinion in People v Lockridge where the 
trial court exceeded the defendant’s guidelines range. However, the 
defendant is entitled to appellate review of the extent of the departure. 

A remand to the circuit court for consideration under Part VI of this Court’s opinion in 

People v Lockridge is a remedy for a procedural error, proper only when four conditions are met: 

(1) The defendant was sentenced on or before July 29, 2015;  

(2) The defendant’s sentence is not a departure from the correctly-scored
13

 guidelines range; 

(3) The defendant’s Lockridge/Alleyne claim is unpreserved; and 

(4) The facts admitted by the defendant and/or found by the jury were not “sufficient to 

assess the minimum number of OV points necessary for the defendant’s score to fall in 

the cell of the sentencing grid under which he or she was sentenced.” Lockridge, 498 

Mich 358, 394; 870 NW2d 502 (2015).  

This Court did not grant Mr. Lockridge a Crosby remand because the above four conditions were 

not met. Each condition is discussed below.  

First, the Crosby remand is a retrospective remedy. For a Crosby remand to be an 

appropriate remedy, the defendant must be sentenced on or before the date of this Court’s 

decision in Lockridge, July 29, 2015.  Since Lockridge, as trial courts have used the guidelines in 

an advisory capacity, sentencing procedures no longer violate the defendant’s Sixth Amendment 

rights in the manner contemplated in Alleyne.  

  

                                                 
13

 See Issue III below.   
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Second, an upward departure sentence is not eligible for a Crosby remand Lockridge, 498 

Mich at 395 n 31 (“Thus, we conclude as a matter of law, a defendant receiving a sentence that is 

an upward departure cannot show prejudice….”).
14

 Appellant’s Brief on Appeal, 31 n 52, 32; 

People v Shank, 313 Mich App 221, 230; 881 NW2d 135 (2015) (O’CONNELL, J., dissenting).  

Third, only unpreserved Lockridge/Alleyne claims should be relegated to the limited 

remedy of a Crosby remand. If a defendant was one of the few who preserved a 

Lockridge/Alleyne claim, and his sentence was not an upward departure, resentencing is the 

appropriate remedy. This element runs counter to the outcome in People v Stokes, 312 Mich App 

181; 877 NW2d 752 (2015).
15

 Stokes was wrongly decided. In Stokes, the Court of Appeals held 

that when the Lockridge/Alleyne claim is preserved, the Court of Appeals must nevertheless 

employ the Crosby remand procedure as the remedy. The Court of Appeals stated that this Court 

relied on Crosby when “describing the appropriate procedure to be followed in cases, such as this 

one, involving pre-Lockridge sentencing errors.” Id. at 200. However, what the Court of Appeals 

failed to recognize is that this Court was addressing solely unpreserved errors, which it made 

clear in saying, “…we nevertheless must clarify how that standard is to be applied in the many 

cases that have been held in abeyance for this one. This analysis is particularly important 

because, given the recent origin of Alleyne, virtually all of those cases involve challenges that 

were not preserved in the trial court.” Lockridge, 498 Mich 358, 394; 870 NW2d 502 (2015) 

(emphasis added). Discussing the Crosby remand remedy in footnote 33 and the differing 

                                                 
14

 See also, People v Olano, 507 US 725, 734; 113 S Ct 1770 (1993) (“When the defendant has 
made a timely objection to an error…a court of appeals normally engages in a specific analysis 
of the district court record- a so-called “harmless error” inquiry- to determine whether the error 
was prejudicial. Rule 52(b) [, that plain error affect substantial rights’] normally requires the 
same kind of inquiry, with one important difference: It is the defendant rather than the 
Government who bears the burden of persuasion with respect to prejudice.”) Nevertheless, this 
Court should vacate the Stokes decision and clarify that the remedy discussed in Lockridge 
section VI applies only to unpreserved claims regarding departure sentences.  
 
15

 Held in abeyance by this Court as of May 25, 2016.  
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approaches across federal circuit courts of appeal, this Court cited federal cases and one law 

review article that discussed and/or applied only the plain error test, not harmlessness. In its 

conclusion, this Court revisits the standard a defendant must meet “[t]o make a threshold 

showing of plain error.” Lockridge at 399. The dissent understood the majority to apply its 

holding solely to unpreserved errors as it focuses its reply to the majority on unpreserved Alleyne 

objections. Lockridge at 462, n 40 (MARKMAN, J, dissenting).  

This Court gave no indication it intended the Crosby remand remedy to apply in the small 

number of cases where the Alleyne claim was preserved and the sentence was not a guidelines 

departure. The correct remedy for defendants who received a within-guidelines sentence and 

raise a preserved Lockridge/Alleyne claim, as the Stokes hinted at, Stokes, 312 Mich App 181, 

199-200; 877 NW 2d 752 (2015), is found in US v Lake, 419 F3d 111 (2005). Where a 

Lockridge/Alleyne error is preserved, the Government must show that the sentencing error was 

harmless. If the Government cannot show “that the possibility [of a different sentence from the 

Judge] is so remote as to render the sentencing error harmless,” the remedy is remand for 

resentencing. US v Lake, 419 F3d 111, 114 (2005). This Court should vacate the Stokes decision 

and clarify that the limited remedy discussed in Lockridge section VI applies only to unpreserved 

claims. 

Finally, for unpreserved claims to be eligible for the limited relief of a Crosby remand, 

the facts found by the judge must alter the cell of the sentencing grid in which the defendant was 

sentenced.
16

 Appellant argues that judge-found facts that “no reasonable jury could find…were 

not proven beyond a reasonable doubt” are to be treated as if the defendant himself had attested 

                                                 
16

 The Court of Appeals has held that where the error is preserved, the judicially-found facts 
need not change the guidelines range. People v Terrell, 312 Mich App 450; 879 NW2d 294 
(2015). This is supported by People v Lake, 419 F3d at 114 which acknowledges that As argued 
above, Stokes, was wrongly decided, those defendants are entitled to resentencing. 
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to those facts.  Appellant’s brief, 38 (citing People v McIvery, 806 F3d 645, 651 (CA 1, 2015). 

That conclusion is unsupported by Lockridge which considers those facts “necessarily found by 

the jury” and those “formally admitted by the defendant to the court.” P v Garnes, ___ Mich App 

__; ___ NW2d___ (Docket No. 324035) (2015).  

It is helpful, as this Court did in Carines, to display the possible scenarios addressed 

above, and their appropriate remedies, as a table: 

 
Preserved Lockridge/Alleyne 

claim 

Unpreserved Lockridge/Alleyne 

claim 

Upward Departure Sentence 

No relief on Alleyne/Lockridge. 

FN 31 in Lockridge and P v 

Olano, 507 US 725, 734; 113 S 

Ct 1770 (1993) 

No relief on Alleyne/Lockridge. 

FN 31 in Lockridge 

Non-Departure Sentence 

If P unable to prove harmlessness 

beyond a reasonable doubt, then 

remand for resentencing even if 

judicial fact-finding doesn’t 

change range, Terrell. 

Remand for Crosby only if 

judicial fact-finding changes 

range. Lockridge. 

 

However, in the Court of Appeals and in his application to this Court, Mr. Steanhouse 

also argued that his sentence is substantively unreasonable. COA Supplemental Brief, 11-19b; 

MSC Appl, Issue VII, 23b-29b. The Court of Appeals seemed to recognize that Mr. Steanhouse 

was entitled to a reasonableness review but conflated a procedural remedy
17

 with a substantive 

review.
18

  

Mr. Steanhouse is entitled to that substantive review. In Lockridge, this Court conducted 

its own, albeit brief, substantive review of Mr. Lockridge’s sentence, noting that the trial court 

“adequately justified the minimal (10-month) departure….” Lockridge at 456 n 2. Appellant 

                                                 
17

 “[T]he right at issue is a procedural one…Thus, a constitutional error occurs regardless of 
whether the error has a substantive effect on defendant’s sentence.” Lockridge, 492 Mich at 393 
n 30.  
18

 Relying on Steanhouse, People v Shank, 313 Mich App 221, 881 NW2d 135 (2015), suffers 
from the same legal error. As it is held in abeyance for this case, that Court of Appeals opinion, 
too, should be vacated and remanded to the Court of Appeals for substantive review of Mr. 
Shank’s sentence.  
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quotes this portion of Lockridge but seems to ignore that this Court found the departure justified. 

No court has so reviewed Mr. Steanhouse’s sentence for substantive reasonableness. It is 

therefore incorrect for appellant to argue that the panel in Steanhouse “should have left the 

question of how the reasonableness inquiry is to be undertaken to another case with the issue 

properly preserved,” because Mr. Steanhouse is entitled to such an inquiry. Appellant’s brief, 34; 

Lockridge, 492 Mich at 365. There is no preservation requirement under the statutory sentencing 

guidelines scheme in order to obtain appellate review of a sentence that exceeds the sentencing 

guidelines range. MCL 769.34(7); People v Smith, 482 Mich 292, 300; 754 NW2d 284 (2008); 

see Issue I (e) above. The Court did not sever subsection 7 of MCL 769.34, and to do so would 

be against the Legislative intent that such sentences be reviewed on appeal.  

If this Court keeps the top end of the guidelines range advisory rather than binding as 

Appellee argues in Issue I, then this Court should vacate the remedy portion of the Steanhouse 

opinion and remand to the Court of Appeals for substantive review as outlined in Issue III.  If the 

top end is still binding, then this Court should remand to the Court of Appeals for a traditional 

departure review. Smith, supra.  
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III. Even if Michigan’s guidelines scheme is rendered advisory, there is 
still a mixed standard of review for sentences falling outside of the 
guidelines range. The length of a sentence and extent of a departure is 
reviewed for an abuse of discretion under the Milbourn 
proportionality test to determine if it is reasonable. 

This Court has already correctly defined the parameters of appellate review of departure 

sentences, including the standards of review:  

the existence or nonexistence of a particular factor is a factual 

determination for the sentencing court to determine, and should 

therefore be reviewed by an appellate court for clear error. The 

determination that a particular factor is objective and verifiable 

should be reviewed by the appellate court as a matter of law. A trial 

court's determination that the objective and verifiable factors present 

in a particular case constitute substantial and compelling reasons to 

depart from the statutory minimum sentence shall be reviewed for 

abuse of discretion. 

People v Babcock, 469 Mich 247, 264–65; 666 NW2d 231, 241 (2003) 

 

While a trial court no longer need supply a “substantial and compelling reason to depart,” 

People v Lockridge, 498 Mich 358, 364–65; 870 NW2d 502, 506, cert den sub nom. Michigan v 

Lockridge, 136 S Ct 590; 193 L Ed 2d 487 (2015), “a sentencing court must determine the 

applicable guidelines range and take it into account when imposing a sentence.” People v 

Lockridge, 498 Mich at 365. It is still true that “the trial court's justification ‘must be sufficient to 

allow for effective appellate review.’ … Similarly, if it is unclear why the trial court made a 

particular departure, an appellate court cannot substitute its own judgment about why the 

departure was justified. A sentence cannot be upheld when the connection between the reasons 

given for departure and the extent of the departure is unclear.” People v Smith, 482 Mich 292, 

304; 754 NW2d 284, 292 (2008).  Therefore, scoring the guidelines and departing therefrom still 

requires supplying factors that are “objective and verifiable.”
19

 See, People v. Ratliff, 480 Mich. 

                                                 
19

 “To be objective and verifiable, a reason must be based on actions or occurrences external to 

the minds of those involved in the decision, and must be capable of being confirmed.” People v 

Young, 276 Mich App 446, 450; 740 NW2d 347, 350 (2007) (citing People v. Havens, 268 Mich 
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1108; 745 NW2d 762 (2008) (Where the trial court departed above the guidelines the defendant 

is entitled to resentencing because the trial court’s assumption that the defendant who was on 

parole would be required to serve additional time on his prior sentence before beginning the new 

sentence was not objective and verifiable and was in fact erroneous); See also, 2/24/95 

Legislative House Analysis Bill 4782, (“A rational and comprehensive system of sentencing 

guidelines would ensure that justice is served, bias is removed from decision-making, and 

limited prison and jail resources are being used to their best advantage—that is, to house the 

worst offenders.”), attached. A defendant still has a constitutional right to be sentenced on the 

basis of accurate information, such that departures based on the use of untrue or subjective and 

unverifiable factors would violate Due Process. People v Robinson, 147 Mich App 509, 510; 382 

NW2d 299 (1997).  

Objective considerations in sentencing are also preserved, in part, in the non-severed 

portion of MCL 769.34(3):  

A court may depart from the appropriate sentence range established 

under the sentencing guidelines set forth in chapter XVII if the court 

has a substantial and compelling reason for that departure and states 

on the record the reasons for departure. All of the following apply to 

a departure: 

(a) The court shall not use an individual's gender, race, ethnicity, 

alienage, national origin, legal occupation, lack of employment, 

representation by appointed legal counsel, representation by retained 

legal counsel, appearance in propria persona, or religion to depart 

from the appropriate sentence range. 

(b) The court shall not base a departure on an offense characteristic 

or offender characteristic already taken into account in determining 

the appropriate sentence range unless the court finds from the facts 

contained in the court record, including the presentence investigation 

report, that the characteristic has been given inadequate or 

disproportionate weight. 

                                                                                                                                                             

App 15, 17, 706 N.W.2d 210 (2005)); See also, People v Michael Anderson, 298 Mich App 178, 

185; 825 NW2d 678, 684 (2012) (“A trial court's reason for departure is objective and verifiable 

when it relies on the PSIR or testimony on the record.”) 
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See Issue I, addressing MCR 8.5.  

The length and extent of a departure is reviewed for an abuse of discretion. Appellant’s 

brief on appeal, 37 (citing People v Smith, 482 Mich 292; 754 NW2d 284 (2008)). This review is 

for reasonableness, as determined by Milbourn proportionality principles.  

The Legislature intended to incorporate People v Milbourn, 435 Mich 630; 461 NW2d 1 

(2015) proportionality into the guidelines. House Bill 4782 of February 24, 1995 created a 

sentencing commission to develop guidelines that would become mandatory. The bill creating 

this commission was said to “complement[] the supreme court’s decision in People v Milbourn 

(461 NW 2d 1, 435 Mich 630), issued September 11, 1990.” Id. In her 2000 article for the State 

Bar of Michigan on Michigan’s Sentencing Guidelines, Sheila Robertson Deming summarized 

the bill as a directive to develop guidelines that would: 

1) Provide for the protection of the public 

2) Treat offenses against the person more severely than other 

offenses 

3) Include guidelines for habitual offenders 

4) Be “proportionate to the seriousness of the offense and the 

offender’s prior criminal record.” 

5) “reduce sentencing disparities based on factors other than offense 

characteristics and offender characteristics and ensure that 

offenders with similar offense and offender characteristics 

receive substantially similar sentences” 

6) “specify the circumstances under which a term of imprisonment 

is proper and the circumstances under which intermediate 

sanctions are proper.” 

Sheila Robertson Deming, “Michigan’s Sentencing Guidelines” June 2000 Vol 70 No 6; See 

Public Act 445 of 1994; House Legislative Analysis for Public Act 445 of 1994 (separately 

filed).  

Knowing that proportionality was so closely tied to the creation of the legislative guidelines is 

illustrative in defining reasonableness review. Lockridge at 65.  
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As the Steanhouse court observed, “[t]he appropriate procedure for considering the 

reasonableness of a departure sentence is not set forth in Lockridge.” Steanhouse, 313 Mich App 

at 44. Although Steanhouse acknowledged that this Court relied on Booker in arriving at the 

“reasonableness” standard, Steanhouse did not review this Court’s specific citation. The portion 

of Booker relied in Lockridge explained that “reasonableness” review closely adheres to the 

legislative intent of the guidelines. At the federal level, this was explained as: 

We cannot and do not claim that the use of a “reasonableness” 

standard will provide the uniformity that Congress originally sought 

to secure. Nor do we doubt that Congress wrote the language of 

appellate provisions to correspond with the mandatory system it 

intended to create. But, as by now should be clear, that mandatory 

system is no longer an open choice….Congress sought to “provide 

certainty and fairness in meeting the purposes of sentencing, [while] 

avoiding unwarranted disparities…[and] maintain sufficient 

flexibility to permit individualized sentences when warranted….The 

system remaining after excision, while lacking the mandatory 

features that Congress enacted, retains other features that help to 

further these objectives….The district courts, while not bound to 

apply the Guidelines, must consult those Guidelines and take them 

into account when sentencing. The courts of appeals review 

sentencing decisions for unreasonableness. These features of the 

remaining system, while not the system Congress enacted, 
nonetheless continue to move sentencing in Congress’ preferred 
direction, helping to avoid excessive sentencing disparities while 
maintaining flexibility sufficient to individualize sentences where 
necessary. 

US v Booker, 543 US 220, 263-265; 125 S Ct 738 (2005) (internal citations omitted) (emphasis 

added). Therefore, appellant’s observation that “the reasonableness review…be consistent with 

that mandated in Booker,” actually requires uniformity with what our Legislature “originally 

sought to secure.”
20

 Appellant’s brief, 40. 

                                                 
20

 In Justice Markman’s dissenting opinion in Lockridge, he voiced a concern that this Court 
failed to engage in the “lengthy severability analysis” done by the Supreme Court in Booker. 
However, it is clear after visiting the portion of Booker cited by this court that, in “importing the 
Booker remedy,” this Court intended to do so only to the extent that doing so achieves our own 
Legislature’s intentions. Lockridge at 462 n 40 (MARKMAN, J., dissenting).  
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In practice a “reasonableness” review will look different at the federal level than it would 

in Michigan, in large part due to the factors enumerated in 18 USC 3553(a), a federal statute that 

Michigan courts “are not expressly required to consider.” Steanhouse at 47.  

As evidenced by our Legislature’s approval of Milbourn, it was not error for the 

Steanhouse panel to conclude that a Milbourn review is appropriate. People v Smith, 482 Mich 

292, 305; 754 NW2d 284, 293 (2008) “(…the very purpose of the sentencing guidelines is to 

facilitate proportionate sentences.”); People v Babcock, 469 Mich 247, 262; 666 NW2d 231 

(2003) (“In determining whether a sufficient basis exists to justify a departure, the principle of 

proportionality- that is, whether the sentence is proportionate to the seriousness of the 

defendant’s conduct and to the defendant in light of his criminal record- defines the standard 

against which the allegedly substantial and compelling reasons in support of departure are to be 

assessed.”). We agree that such a review is “consistent with the standard of review employed by 

the federal courts after Booker.” People v Steanhouse, 313 Mich App at 46 n 19.  

The Steanhouse panel incompletely explains substantive reasonableness review as:  

Where there is a departure from the sentencing guidelines, an 

appellate court's first inquiry should be whether the case involves 

circumstances that are not adequately embodied within the variables 

used to score the guidelines. A departure from the recommended 

range in the absence of factors not adequately reflected in the 

guidelines should alert the appellate court to the possibility that the 

trial court has violated the principle of proportionality and thus 

abused its sentencing discretion. Even where some departure appears 

to be appropriate, the extent of the departure (rather than the fact of 

the departure itself) may embody a violation of the principle of 

proportionality. [Milbourn. 435 Mich 630, 659–660, 461 N.W.2d 1. 

(1990)] 

Factors previously considered by Michigan courts under the 

proportionality standard included, among others, (1) the seriousness 

of the offense, People v. Houston, 448 Mich. 312, 321, 532 N.W.2d 

508 (1995); (2) factors that were inadequately considered by the 

guidelines, id. at 324, 532 N.W.2d 508; and (3) factors not 

considered by the guidelines, such as the relationship between the 
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victim and the aggressor, id. at 323, 532 N.W.2d 508; Milbourn, 435 

Mich. at 660, 461 N.W.2d 1, the defendant's misconduct while in 

custody, Houston, 448 Mich. at 323, 532 N.W.2d 508, the 

defendant's expressions of remorse, id., and the defendant's potential 

for rehabilitation, id. 

People v Steanhouse, 313 Mich App 1, 45–46; 880 NW2d 297, 325–26 (2015), app gtd 499 

Mich 934; 879 NW2d 252 (2016). 

The Steanhouse panel failed to include those considerations from People v Fields, 448 

Mich 58; 528 NW2d 176 (1995) which are objective and verifiable and not inconsequential in a 

system where substantial and compelling reasons are no longer required. These considerations 

include, but are not limited to, “mitigating circumstances surrounding the offense…the 

defendant’s age and work history…cooperation with law enforcement.” Fields at 76-77. 

Although the Steanhouse panel correctly chose a Milbourn review, the remedy imposed, 

a Crosby remand, was not justified by Lockridge for the reasons provided in Issue II of this 

brief.
21

 The judge departed from the calculated guidelines range for both Mr. Steanhouse and Mr. 

Masroor. Both individuals are entitled to a substantive review of the sentence length under 

proportionality principles. 

Finally, though it is not the subject of the prosecutor’s application for leave to appeal and 

this Court’s leave grant, it is worth noting that post-Lockridge, a defendant must be sentenced 

within a correctly-scored guidelines range. This Court did not sever MCL 769.34(10) and its 

analysis in People v Kimble, 470 Mich 305; 684 NW2d 669 (2004) and People v Francisco, 474 

Mich 82; 7111 NW2d 44 (2006) remain viable and proper. People v. Schrauben, ––– Mich.App 

                                                 
21

 Appellee acknowledges that in the wake of the September 11, 1990 Milbourn decision, the 
Michigan Supreme Court remanded a number of cases to the Court of Appeals for “resentencing 
in light of Milbourn” (see, e.g., People v Clark, 436 Mich 883 (1990)) and then later for 
“reconsideration in light of Milbourn.” See, People v Martin, 440 Mich 868 (1992). Where 
Milbourn was inextricably entwined with the legislative intent behind the guidelines, and does 
not itself present a change in law, a remand, which also represents an abdication of the Court of 
Appeals duty to substantively review departure sentences, is unnecessary and legally unsound.  
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––––; ––– NW2d –––– (2016) (Docket No. 323170); slip op at 7, lv pending.
22

 The standards of 

review for a scoring challenge were recently examined in People v Hardy, 494 Mich 430; 835 

NW2d 340 (2013), and nothing Lockridge requires would support a change.
23

  This is also 

buttressed by the constitutional right to be sentenced based on accurate information. People v 

Francisco, 474 Mich 82, 88; 711 NW2d 44 (2006); People v Robinson, 147 Mich App 509, 510; 

382 NW2d 299 (1997). Post-Lockridge a defendant may still raise a claim of scoring error and 

receive the relief of resentencing consistent with Francisco, Kimble, and MCL 769.34(10). 

  

                                                 
22

 Appellee acknowledges that the Court of Appeals opinion in Schrauben, while correct with 
respect to MCL 769.34 (10), is arguably incorrect with respect to Lockridge’s impact on MCL 
769.34(4) and the statutory requirement to sentence a defendant to an intermediate sanction.   
 
23

 In the small number of cases that raise both a Lockridge claim and a scoring error claim, the 
scoring error claim must be addressed first: “When this Court is presented with an evidentiary 
and a constitutional challenge regarding the scoring of the guidelines, the evidentiary

 
challenge 

must initially be entertained, because if it has merit and requires resentencing, the constitutional 
or Lockridge challenge becomes moot, as a defendant will receive the protections of Lockridge 
on resentencing.” People v Biddles, ___ Mich App___; ___ NW2d___ (Docket No. 326410); See 
also, People v Sours, ___ Mich App___; ___ NW2d___ (Docket No. 326291) (“Because we 
conclude that…defendant is entitled to be resentenced, defendant’s Lockridge  issue is now 
moot, and we need not address it.”). These cases are in conflict with People v Blevins ___ Mich 
App___; ___ NW2d___ (Docket No. 315774) which held that “in the wake of Lockridge, 
improperly calculated sentencing guidelines ranges are reviewed for harmlessness, which 
necessitates remanding for  possible resentencing pursuant to United States v Crosby, 397 F3d 
103 (CA 2, 2005), as described in Lockridge. See People v Stokes, 312 Mich App 181; 877 
NW2d 752 (2015)).” To the extent Blevins stands after this Court overturns Stokes, see infra, 
Blevins should be reversed. Appellee further recognizes that this Court remanded to the trial 
court in People v Naccarrato, 498 Mich 915 (2015), to determine “whether it would have 
imposed a materially different sentence under the sentencing procedure described in People v 
Lockridge, 498 Mich 358 (2015) upon correction of the error in scoring the offense variables.” 
This was an error that would require correction upon issuance of this opinion.  
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SUMMARY AND REQUEST FOR RELIEF 

 Defendant-Appellee ALEXANDER JEREMY STEANHOUSE asks this Honorable 

Court to remand his case to the Court of Appeals to review his sentence under traditional departure 

review principles, see Issue I. If Mr. Steanhouse fails in that request, this case should be remanded 

to the Court of Appeals for a reasonableness review, see Issue III.  Ultimately, Mr. Steanhouse 

seeks resentencing. 

 

     Respectfully submitted, 

 

     STATE APPELLATE DEFENDER OFFICE 
 

 

      /s/ Jacqueline J. McCann 

     BY: __________________________ 

      JACQUELINE J. McCANN (P58774) 
      Assistant Defender 
       

      ADRIENNE N. YOUNG (P77803) 
      Assistant Defender 

       
      CHARI  K. GROVE (P25812)  
      Assistant Defender 
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