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e . - .STATE OF MICHIGAN

_ IN THE SUPREME COURT

PEOPLE OF THE

STATE OF MICHIGAN, . :
' Supreme Court No. 151342
Plaintiff/Appellee, Court of Appeals No. 317697
Wayne County Circuit Court
Vs, Criminal Case No. 13-3955
Hon. Vera Massey Jones, Circuit Court
Judge
TIMOTHY PATRICK MARCH, - '
Defendant/Appellant.

/

SUPPLEMENTAL AUTHORITY

A. Introduction

Following the July 22, 2015 filing of Defendant/Appeliant Timothy Patrick March’s
Supplemental Brief in Support of Application For Leave to Appeal, new authority (see attached)
was received by defense counsel: Lipski, Sheriff’s Deed Purchaser’s New Rights During
Redemption Period, Mich Bar 1, July 2015, pp. 36-38, . 1.

B. Application

Plaintiff/ Appellant’s Brief on Appeal, in the Court of Appeals, filed as attachment A of
Plaintiff/Appellee’s Answer Opposing Defendant/Appellant’s Application For Leave to Appeal
herein cites, at pp. 7-8 therein, MCL 600.3278 as authority for the proposition that fixtures on
foreclosed property cannot be removed by the foreclosed homeowner as this constitutes damage
under MCL 600.3278. However “damage” relative to stripped metal material or missing fixtures
(as it currently stands) was not included in the Revised Judicature Act definition of that term

until that act was amended effective June 19, 2014 by MCL 600.3238(11) (and prior, initially,




via the now repealed MCL 600.3240(13) amendments, effective January 10, 2014) - since the
alleged “larceny” herein occurred in February of 2013, MCL 600.3278 has no relevance to this
case as the first relevant statutory definition of such “damage” under the Revised Judicature Act
came into force in January of 2014.

Respectfully submitted,

M. MICHAEL KOROI (P44470)
Attorney for Defendant/Appellant
Timothy Patrick March

October 5, 2015
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Sherlff s Deed Purchaser s New nghts
Durlng Redemptlon Perlod .

'By Tobias Lipski

$

CL 600.3240013). etfective January 10, 2014,

created a purchaser’s right to inspect the ;.

interior of the property during the re-

demption peried for.a pl‘openy sobd at a-
sheriff's sale pursuant 1o a mortgage foreclosure and; if

damaged as defined by statute,! to seek a judgment |

extinguishing the redemption period and granting pos-

ST, i A
session to the purchaser. In 3 signing letter, Governor

Snyder stated that MCL 600.3240(13) “must be more

specific on 2. number of points to protect foreclosees,
lenders; and the community.™ Accordmg]y. MCL 600.3237

-and MCL 60:.3238, which ook effect on June’19, 2014,
and replaced MCL 600.3240(13),. delincate the steps a
purchaser must take o lawfully inspect the interior of
the property and initiate an action for possession.

Existing remedies insufficient

Michigan’s abandonment statutes® provide vehicles
for the mortgagee 1o shorten the redemption period of

'r

a foreclused property abandoned by the mortgagor.

Currently, title insurers interpret those sections to the

exclusion of third-party purchasers. Moreaver, those
sections, arguably, do.not provide a morigagee relief
when a property'is damaged but the mortgagor has not

_1echnicully abandoned the property {e.g., the property

is listed for sale in its dumaged condition). The new
sections enable a purch.lacr 10 shorten the redemption
pulod for cause if he or she wakes the statutory sieps

and pmwdeq sutficient evidence of taking those sieps

to the district court along with evidence of the d.lmag.,e
the mortnag,or/ochupam failed to repair

Compliance

The statutory steps are exiensive O ensure proicc-
tion of the interested ‘parties thé governor and legisla-

‘ture sought to protect. Specifically, the purchaser must

serve the mortgagor and dny other person who has pos-
session of the property with a notice that provides the




contact information for the purchaser, the details of the
toreclosure sale (date, bid, and redemption expiration
dated, un explanation of the purchaser's rights of inspee-
tion, and one or more alternative methods for surren-
dering control of the property. In addition. there must
be g statement informing the maortgagor of the require-
ment o notity the purchaser if the morigagor intends 1o
vacate the property or otherwise be subject 1o potential
heightened liahility for damage o the property.

To {imit this risk of 1oss,

the purchaser should perform:
the due diligence necessary
to provide actual notice to =
the mortgagor, any .person;
who has possession of the _
oroperty, and any listing agents
who might be retained durmg
completion of the steps - ¥

Assuming the initial notice does not result in a waiver
of redemption agreement or the like. the purchaser must
serve the maortgagor with a notice of the purchaser’s intent
to inspect the property at least 72 hours in advance of the
inspection date specificd in the notice. The notice must
also designate inspection at a reasonable time of day—in
coordination with the mortgagor, if possible, It the initial
inspection of the interior reveals actual or imminent
damage o the property or the inspection is unreasonably
refused, the purchaser can begin summary proceedings

Fast Facts

for possession of the property (subject 10 conditions

identified in the following paragraph). IF the initial ime-
rior inspection does not reveal damage w the property,
the purchaser may serve the morigagor—no more than
once per cilendar month and no more than three iimes
per six-momth period—uwith notice requesting that the
mortgagor provide information detailing the condition of
the property’s interior. Only if the mortgagor refuses ©
stuficiently respond within five business days after re-
ceipt of the request or the information reveals damage or
imminent dumage o the property can the purchaser
serve the mortgagor with un additional notice of inspec-
tion in the mannuer previously deseribed.

Betore beginning summary proceedings for posses-
sion, the purchuaser must serve the mortgagor with notice
that he or she intends o stant proceedings unless the
property is repaired within seven days after the mortgag-
ar’s receipt of notice. If the property s repaired within
seven days or the purchaser and mortgagor agree 10 4 re-
pair timeline that the mortgagor satisfies, the purchaser
will nut begin summary proceedings for possession,

Practical Considerations

To complete ail steps, limit the risk of loss, and
shorten redemption 1o the satisfaction of the title
insurance industry, the purchaser must perform due dili-
genee, Completing all sweps is time consuming and po-
tentizlly requires the expenditure of legal, service,
posting, and inspection {ves. The redemption statute
does not provide for recoupment of these fees. If the
m rtgagor redeems right before judgment. the purchaser
will forfeit this investment. [f the morigagor remains si-
lent until the date of the hearing and fixes the damage ©
the satisfaction of the district court judge. the purchaser,
again, forfeits any expenditure made in attempting to
Jeqguire possession of the damaged property. To limit
this risk of loss, the purchaser should perform the due

diligence necessary (e.g.. skip trace. postab verification.

A sheriff’s sale purchaser who fully complies with Sections 3237
and 3238 may perform an interior inspection of a foreclosed

property during the redemption period.

The prior mortgagor is entitled to three separate notices and
a right to repair before the sheriff’s sale purchaser can‘initiate
summary proceedings for possession of the damaged property.
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ete.) 1o provide actual notice 10 the mortgagor, any other
person who has possession of the property, and any list-
ing agent who might be retained (such s for websie
listings) during completion of the steps.

The purchaser’s due diligence should include ob-
taining both an estimate of the cost of repairing the
property and paving any outstanding invoices, fines,
and penaltics assessed by the local government. The
statutory definition of damage includes local ordinance
violations subject w enforcement.” Therefore, the pur-
chuser should account for not only the physical condi-
tion of the property but also government fines related
to those conditions. Moreover, MCL 600.3278 ullows the
purchaser 1o join an action for damages with its action
for possession. Such due diligence will aid both the
claim for possession and the claim for damages.

The purchaser’s due diligence should also include a
title review. A judgment extinguishing redemption is
only as good as the parties against whom the judgment
is entered. Therefore, the purchaser needs to know
which partics have a right of redemption, including
junior lien holders. A tite review will provide informa-
tion ahout junior lien holders, but some title agents will
also contact the local government to retrieve compre-
hensive information related to outstanding invoices,
fines. and penalties. @

Tobias |. Lipski is general coumsel ar
Schneiderman & Sherman, PC. He
serves as the firm’s principal compliance
and title attorney, advising creditors,

property investors, title agents, and indi-
" viduals. Lipski is chair of the Michigan
Land Title Association Legislative Com-
: - mittee and a member of the Oakland
County Bar Association Real Estate Law Committee. He is a gradu-

ate of the University of Michigan and received his juris dector and
master of business administration from Wayne State University.

ENDNOTES

1. MCL 600.3238(11) somewhar modifies the definilion of “domage”
ariginally provided in former MCL 600.324C(13} 1o include the
iollowing examples:

» The fallure 1o comply with local ordinances segarding maintencnce
of the properly or blight preveniion if the failure is Ihe subject of
enforcement action by the appropricte govetnmeniol nit.

An axterior condition that presents a significart risk to The security
of the property ot significant risk of crimina] activity occurring on
Ihe propery.

Sitipped plumbing, electrical witing, siding, or other metal material.

Missing or destroyed structurol aspects of fixtutes including, bus
nct limited to, o furnace, water heater, airconditioning unit,
countertop, cabinetry, floaring, wall, ceiling, 10afing, toilel, or any
ather fixiwres. As used in this subdivision, “fixtures” means that term
as defined in.section 9102 of the Uniform Commeicial Code,
1962 PA 174, MC1 4409102,

Deterioration belovs, or being in imminent danger of deferiorating
below, community stondards for public safety and sanitation thot
are established by siatute or local ordinance.

-

A condifion that would justify recovery of the premises under

section 5714]{1)(d}—a sericus and continying heclth hazard.

2. letter from Gavernor Rick Snyder 1o members of the Michigan Sencte
un@ House of Representatives (uly 3, 2013, Govemor Styder further
siated, "For instance, the new legisiation should clearly state what
conslitutes o reasonable inspection, including what notice must be
given and how frequently such inspeclions can occur” Id.

3. See MCL 600.3241 ond MCL 600.32410,

4, Seencte 1.
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CERTIFICATE OF SERVICE

The undersigned certifies that on October 5, 2015 she served by ordinary first class mail
copies of the Supplemental Authority (with attachment) and the instant Certificate of Service
upon the attorney for Plaintiff’Appellee at the following address:

David A. McGreedy, Esq.
Wayne County Prosecutor’s Office

1441 St. Antoine St., Rm. 1233
Detroit, MI 48226

ARI

October 3, 2015
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OCTOBER 5, 2015

MICHIGAN SUPREME COURT
P.0O. Box 30052
LANSING, M| 48009

RE: PEOPLE OF THE STATE OF MICHIGAN VS. TIMOTHY PATRICK MARCH
MICHIGAN SUPREME COURT No. 151342

TO WHOM IT MAY CONCERN:
ENCLOSED PLEASE FIND COPIES OF THE FOLLOWING DOCUMENTS:

- SUPPLEMENTAL AUTHORITY (ORIGINAL AND SEVEN COPIES);
- CERTIFICATE OF SERVICE. :

CALL IF YOU HAVE ANY QUESTIONS, THANK YOU.
RESPECTFULLY SUBMITTED,

MM heorgfcg,

M. MICHAEL KOROI

CC: DaviD A. McCREEDY, EsqQ. (W/ENCL.)
MARCHS LTR




