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JURISDICTIONAL STATEMENT 
Michael Ward adĉ >ts, restates and incorporates the jurisdictional statement 

from Appellant Swain's briefs. See also, MCR 7.312(H)(amicus). 

STATEMENT OF THE CASE 
Michael Ward adopts, restates and incorporates the statenent of the case from 

Appellant Swain's briefs. 

STATEMENT OF THE FACTS 
Michael Ward.adopts, restates and incorporates the stat«nent of facts from 

i^)pellant Swain's briefs. 

STANDARD OF REVIEW 
Michael Ward adopts, restates and incorporates the standard of review from 

;^3pellant Swain's briefs- . . . 
ARGUMENTS AND AUTHORITIES 

I . DEFENDANT SWAIN IS ENTITLED TO A NEW TRIAL PURSUANT TO MCL 770.1 

The Michigan Supreme Court's attempt to r e s t r i c t a defendant's 
r i g h t to seek post judgment r e l i e f represents an improper attempt to 
override the w i l l of the Legislature. This issue, arguments and 
authorities below w i l l demonstrate that the Michigan Supreme Court's 
most recent pronouncement regarding the l i m i t s of i t s own rule making 
authority demonstrates that the "cause and prejudice" standards of 
MCR 6.508(D)(3) improperly l i m i t s the l e g i s l a t i v e l y granted authority 
to the t r i a l court to grant a new t r i a l when j u s t i c e was not done-

Froin the inception of t h i s State up u n t i l 1989, a criminal defen
dant could be granted a new t r i a l at any time i f a court believed that 
the interests of j u s t i c e were not served by the conviction. MCL 770.1 
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grants a t r i a l court authority to grant a new t r i a l -
The judge of a court in which the t r i a l of an offense is held 
may grant a new t r i a l to the defendant for any caiise for which 
by law a new t r i a l may be granted, or when i t ap^jears to the 
court that justice has not been done, and on the terms or 
conditions as the court directs. 

The time period f o r f i l i n g such motion i s set f o r t h i n MCI. 770.2. 
This statute provides: 

In a case appealable as of right to the Court of Â ŝeals, a motion 
for a new t r i a l shall be made within 60 days after entry of the 
judgment within any further time allowed by the t r i a l court 
during the 60-day period. 
Subsection (4) provides: I f the eipplicable period of time 
prescribed in subsection (1) or (2) has expired, a court of record 
may grant a motion for a new t r i a l for good cause shown. I f the 
applicable time period prescribed in sid>section (3) has expired 
and the defendant has not appesded, a municipal court may grant 
a motion for new t r i a l for good cause shown. 

Case law int e r p r e t i n g t h i s statute indicates that i t was passed 
to give the t r i a l court extremely broad authority to re-open old cases 
in the interest of j u s t i c e . 1/ The Michigan Supreme Court has given 
the c i r c u i t court judge's j u d i c i a l power to grant a motion for a new 
t r i a l i n a case that was heard before the judge under Michigan law. 

V . See, Rogers vHae, 144 F 3d 990 {CX 1998) (tie aaui± was cutliniig the histecy of Michigan rule and 
oondudiiig ttBt pnac sfcatubcry schsie ojiCbmdJ bccad discr^don to ths trial ccuct to giant a na/ 
trial); Paqple v Reed, 4® Mich 5^ (1996)(''Be&ce Cctxte: 1, 1969, the prnrrlTne fir fnllfltpml review 
c£ ac'litaiidl oQirictians in Michigsn did not nESce sni pxvisicn fix fiTBlity of jud^ents. As a care^ 
gjare, AtfciiljiL oould, £R3 did, repEESoBdly seek relief wlthoi£ limLtatim."); agpLe v Batxcm, 368 
Midi (1959)('tlE^ MlddgEn lat there is no final time iTimtatricn tpcn the pouer c£ the trial oazt 
jp.gcanta maticn fix a new trial."); A.G, v tteocete's Otirt JU3gs, 34LMlch45L (ig64)("EA] trial j u ^ 
has irhExent pcsuer tao gcsnt leon^ tx> file a dsl^ed motion fix a new trial in a case that was hsard befixe 
him and accept a ffllwjHiL piLea end pccncuKB ajTljaiubt cannot be diqiTtFd. Ihis is an iiifciuit jufdoaL 
fixrtim/ the puPiriFP c£ \«hich rests within the souti judicial discceticn of a trial j u ^ to so grant 
vhm justice regjores."); Pecplfi v Bumstein, 25L Midi 534 (ld33)('*Ihe rimiit j u ^ had the pcuer 
to ccdac a new trial without UniihaUm cf time."); and see ganecally, Janes Stxeaena, Rswiew ctf 
Qnminal Cbrrocticns: Midiiggn and the ffiR SLaUjKti Relatirg to Qriminal aggals arri ftBt-Ooraricticn 
ftnmndfffl, 53 Midu St. B.J. 748, 751 (1571). This r i ^ \Ba ajBated tfaarft a TegifllatiA/e statute 
reOecdng a substantive policy dadslcn c£ the Midrirym Legislature that the sfiXkAkX. intEcest of justice 
cutweic^ ar^ so-called interest in finality. See, Ê cpLe v'DttTp, 64 Midi 34L (1975) (granting leaoie 
to appeal, rejectiig ptoeecubx's invitation tio adqpt a limitaticn on second ̂ peal, an3 r»ersirg the 
ds&ntet's oonvictian five yasES after the dsfEn^nt's crigincLL appeal was affirmed). 
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However, the Michigan Supreme Court promulgated a c o n f l i c t i n g 
court rule which purported to l i m i t a criminal defendant's r i g h t to 
seek post judgment r e l i e f to cases which the defendant could demonstr
ate good cause f o r not raising an issue i n his/her p r i o r appeals (or 
actual innocence), and actual prejudice. See generally, S.G. Friedman, 
14 T.M. Cooley L. Rev. 65 (1997). This rule was based on a substantive 
( a l b e i t erroneous) policy interest i n f i n a l i t y . 

In July of 1999, the Michigan Supreme Court allowed the t r a d i t i o n a l 
demarcation point between l e g i s l a t i v e / c o u r t rule supremacy. Before that 
date, rules whose primary area of control was "procedural" pre-empted 
c o n f l i c t i n g statutes. 2/ Now, the Michigan Supreme Court has ruled 
that i n areas where the Legislature i s acting to cure perceived social 
e v i l s through the passage of laws, these statutory provisions are , 
substantive and con t r o l . McDougall v Schanz, 461 Mich 15 (1999)(Over
r u l i n g Perin v Peuler (On Rehearing), 373 Mich 531 (1964); People v 
M i t c h e l l , 402 Mich 506 (1978); and Buscaino v Rhodes, 385 Mich 474 
(1971)). As t h i s i s the area that the t r i a l court, Court of Appeals, 
and now t h i s Court i s facing, the statute controls. 

The broad r e f l e c t i o n of the f i n a l i t y of judgment doctrine i s 
based on the substantive r e a l i z a t i o n that v i r t u a l l y no criminal defen
dant w i l l hold back winning issues and i n t e n t i o n a l l y remain i n prison 
knowing that such issues e x i s t . An old case elegantly rejects the 
commonly cited legal f i c t i o n that the criminal defendant i n t e n t i o n a l l y 
withholds issues and chooses to do years of unnecessary time simply to 
damage the prosecutor's chances of r e t r i a l s . As recognized by a 
Federal Court: 

y See, e .g. , tein, 573 Mich 531, 54L; Mitcjiell, 403 Mich 506; BLscaino, 385 Midi 474. 
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There is no indication that a monstrous cost of long years 
in prison the petitioner has abused the writ by postponing 
his issues now posed. 

U.S.^ex_rel Coffey v F o l l e t t e , 310 fc- Supp 946, 947 (E.D.N.Y. 1949). 
Further, the American Bar Association has also rejected the " f i n a l i t y 
doctrine." ABA Standards for Criminal Justice, Std. 22-2.4 and 22-6.1 
(suggesting that review should o r d i n a r i l y be granted, except where 
the defendant deliberately or inexcusably withholds issues. The burden 
of showing t h i s rests on the prosecution). 

P l a i n l y , when the Legislature rejected the doctrine of f i n a l i t y , 
they were operating with substantive concerns that preserving the 
i n t e g r i t y of the criminal j u s t i c e system outweighed the interest i n 
f i n a l i t y and/or protecting against delayed appeals. 

Conversely, MCR 6.508(p)(3)'s cause and prejudice test was adopted 
with the inte n t of a f f e c t i n g substantive policy considerations, not 
simply creating.a clear rule for the orderly processing of these 
motions. In People v Reed, 449 Mich 375 (1995), the Michigan Supreme 
Court stated the purpose behind the rule was: 

to insure that the fina l i t y of criminal judgments was not 
diminished. Mandating that a l l appellate attorney's must raise 
a l l claims of arguable legal merit w i l l tax judicial resources 
on direct, and post-conviction attack, and reintroduce a 
multiplicity of post-conviction proceedings. Neither the 
guarantee, of a fair noc direct appeal entitles a defendant to as 
many attacks on a final conviction as ingenuity may devise. 

Pl a i n l y , t h i s statement i s not r e f e r r i n g to a method of court 
management; MCR 6.508(D)(3) was adopted as a method of affecting 
substantive policy. As there was a substantive purpose behind both 
the statute and the court r u l e / the statute controls over the 6-500 
ru l e ; and MCR 2.610, 2.611, 2.612. 
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I I . THE STANDARD HHICH MICHIGAN COURTS SHOULD COSSIDBR A 
DBPKHDAHTS ASSBRTIOH THAT THB BYIDEHCE DEHOHSTRAgES A SIGHIFICAHT 
POSSIBILITY OF ACTUAL imOCEHCB IH THE COHTEXT OF A HOTIQg 
HRODGHT PORSDAHT TO MCR 6.502(G) # SHODLD IHCLUDB "ACTDAlTTHigoCEiaCE'' 

AHD FURTHER/ THE HICHIGAH COURT RDLES/ HCR 6.500 e t . seq., 
AHD OTHER PROVISIONS# SHODLD PROYIDB A BASIS FOR RBLIEF WHERE A 
DEPEHDAHT DBH<»1STRATBS A SIGHIFICA19T POSSIBILITY OF ACTUAL 
imOCBHCB" '. 

To begin, as argued i n Issue I above, the statute governing 
a new t r i a l should control over a court r u l e ; and a t r i a l court 
should be given extremely broad discretion i n granting a new t r i a l , 
without l i m i t a t i o n to time, a f t e r conviction and appeal, where the 
t r i a l court could f i n d that j u s t i c e has not been done: and even more-
so, i n a case where a defendant shows the p o s s i b i l i t y of his/her 
actual innocence of the offense as charged. 

The "miscarriage of j u s t i c e " exception applies to cases i n 
which new evidence shows that i t i s more l i k e l y than not that no 
reasonable j u r o r would have convicted the defendant. McQuiggin v 
Perkins, U.S. ; 133 S.Ct. 1924, 1934-35 (2013). 3/ However, 
the U.S. Supreme Court has held that a credible showing of actual 
innocence may allow a prisoner to pursue his/her c o n s t i t u t i o n a l claims 
on the merits notwithstanding the existence of a procedural bar to 
r e l i e f . I d . , S-Ct. at 1929, 1931-33- See also, Schlup v Delo, 513 
U;S. 298, 316, 321-32 (1995); Murray v Carrier, 477 U.S. 478 (1986); 
Smith V Mnrray, 477 U.S. 527, 542 (1986); Kuhlraann v Wilson, 477 U.S. 
436 (1986); Dugger v Adams, 489 U.S. 401 (1989); and see, 23 A-L.R. 
Fed 2d 93 (actual innocence excpetion to procedural bars i n federal 
habeas cases - - - Supreme Court cases).. 

^ The Sixtti Ciroiit daeB not distinguiA betueen newly djauLMAoJ and nady presanbed e v i t o o e . 
Qgj^land V EfcadshEW, 6B3 F 3d 625, 633-34 {OS 2012), citiig Sajbec v Janes, 395 F 3d 577, 584 
(CA6 2006). 
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A court may consider a procedurally defaulted claim " i n an 
extraordinary case, where a c o n s t i t u t i o n a l v i o l a t i o n has probably 
resulted i n the conviction of one who i s actually innocent." Ross v 
Berghuis, 417 F 3d 552, 556 (CA6 2005), quoting Murray v Carrier, 
477 U.S. 47C, 496 (1986)(dictum). 

Where there is.a s i g n i f i c a n t p o s s i b i l i t y that a defendant i s 
innocent of the offense of which he/she has been convicted, the 
"good cause" requirement of MCR 6-508(0)(3)(a) i s waived. People 
V Reed, 449 Mich 375, 378 f t n . l (1995); People v Watroba, 193 Mich 
App 124, 127 (1992). In such cases, prejudice i s presumed. Sawyer 
V Whitley, 505 U.S. 333, 339 (1992); Murray v Carrier, 477 U.S. 478, 
496 (1986). 

Notwithstanding MCR 6.500 et seq., the t r i a l court has the 
inherent power to grant a new t r i a l , at any time, where "just i c e has 
not been done." MCL 770.1; and see, Christiansen v Colt Indus- Op. 
Corp., 486 U.S. 800, 817 (1988); People v Herrera, 204 Mich App 333, 
340-41 (1994)(citing MCL 770.1); see also. People v Johnson, 52 Mich 
App 385 (1974), rev'd-. People v Johnson, 391 Mich 834 (1974). 

The court i n Henderson v Sargent, 926 F 2d 706, 713 (CAS 1991) 
said: "In our system of j u s t i c e , a fundamental miscarriage of j u s t i c e 
occurs when a person i s found g u i l t y of a crime even though the 
jur y had a reasonable doubt about his g u i l t . " "The actual 
innocence exception applies i f the defendant on r e t r i a l probably 
would be acquitted." ( c i t a t i o n omitted). I d . , at 713- "The 
actual innocence exception applies i n a case i f a ju r y considering 
the evidence presented to the court probably would not convict ..." 
I d . , at 713, 

In Henderson i t was held that the actual innocence exception 
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permitted habeas corpus review of petitioner's claim that h^ received 
in e f f e c t i v e assistance of counsel- I d . , at 713-14, 

See also,;actual innocence exception to procedural bar/default: 
MCR 6.508 (staff-comment - case notes); and see, Notes: Staff 
Comment - - MCR 6-503, 6.506, 6.509. 

I I I . IF MCR 6.502(G) DOES BAR RELIEF, THERE IS AN INDEPENDENT 
BASIS ON WHICH,ArPEFENDANT WHO DEMONSTRATES A SIGNIFICANT 
POSSIBILITY pp. ACTUAL INNOCENCE MAY NONETHELESS SEEK RELIEF 
UNDER THE C0N3TITDTI0NS OF MICHIGAN , AND/OR UNITED STTES. T 

Thete i s a c o n s t i t u t i o n a l l y recognized "presumption of 
innocence," and benefit of g u i l t "beyond a reasonable doubt." 

See and apply the Due Process Clause of Michigan and united 
States Constitution: U.S. Const, Ams 5, 14; Mich Const, a r t 1, 
section 17. 

See, Mich' Const., a r t If section 12 and U.S. Const., a r t 1, 
section 9, clause 2 (the w r i t of habeas corpus s h a l l not be 
suspended . • . )l . This Michigan Supreme Court need expand the 
decision/opinion I n Kenney v Booker, 494 Mich 852 (2013). 

And see: Notes - Convention Comment - - - Mich Const., a r t 1, 
section 15 (#'s 12, 14, 16, 17, 21, 22, 26); Mich Const., a r t 1, 
section 20 (#'s 29, 30, 39, 47, 50, 51, 68, 71, 92). 

See also,', Mich Const., a r t 6, sections 1 and 4. 
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CONCLUSION 

T h i s Court should determine that a new t r i a l may be sought " at 

any time," without l i m i t a t i o n to a time element, e s p e c i a l l y i n .the 

case of a showing 'of a c t u a l innocence of the crime as charged. 

The s t a t u t e , MCL 770.1, 770.2 con t r o l s . o v e r the Court Rule, 

MCR 6,500 e t seq.; and MCR 2-610, 2.611, 2.612, 

I n a l l other r e s p e c t s both the United S t a t e s and Michigan 

C o n s t i t u t i o n s provide an independent b a s i s on which a defendant 

who demonstrates a s i g n i f i c a n t p o s s i b i l i t y of a c t u a l innocence m̂ay 

nonetheless seek r e l i e f a f t e r c o n v i c t i o n and appeal of r i g h t * without 

l i m i t a t i o n i n time. 

Date: i l / l ' 8 / 1 5 R e s p e c t f u l l y submitted, 

Michael Ward #128267 
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