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QUESTIONS PRESENTED

1. Does a vehicle engage in “travel” under MCL 691.1402(1) when it parks in,
including pulls into and out of, a lane of a highway designated for parking?

Appellant answers: No.

Appellee answers: Yes.

The circuit court did not answer this question.

The Court of Appeals did not answer this question.
Amici CRA and MCRCSIP answer: No.

2. Did MDOT present evidence of the design of the highway at issue which, if left
unrebutted, would establish that the plaintiff fell in an area of the highway not “designed for
vehicular travel” under MCL 691.1402(1)?

Appellant answers: Yes.

Appellee answers: No.

The circuit court answered: No.

The Court of Appeals answered: No.
Amici CRA and MCRCSIP answer: Yes.

3. If so, did the plaintiff produced evidence establishing a question of fact regarding
the defendant’s entitlement to immunity under MCL 691.1402(1)?

Appellant answers: No.

Appellee answers: Yes.

The circuit court answered: Yes.

The Court of Appeals answered: Yes.
Amici CRA and MCRCSIP answer: No.

4. Must questions of fact on a motion under MCR 2.116(C)(7) involving govern-
mental immunity be resolved by the trial court at a hearing rather than a jury?

Appellant answers: Yes.

Appellee answers: The issue is not properly before the Court

The circuit court did not answer.

The Court of Appeals did not answer.

Amici CRA and MCRCSIP answer: Yes, but the issue is not properly
before the Court.
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INTEREST OF AMICI

The Michigan County Road Commission Self-Insurance Pool (“Pool”) provides general
liability coverage to more than 70 county road commissions in Michigan. The Pool was orga-
nized by county road commissions in 1983 pursuant to statutory authority and is governed by a
Trust Agreement and an Inter-Local Agreement signed by its county road commission members.
Through the Pool, the member road commissions seek to preserve scarce taxpayer dollars needed
for building and repairing roads by ensuring that courts faithfully enforce the immunity the Leg-
islature intended to bestow on governmental entities responsible for maintaining our roadways.

The County Road Association of Michigan (“CRA”) represents the interests and concerns
of Michigan’s 83 county road agencies. The CRA works alongside each county road agency to
ensure safe and efficient roads for all who travel in Michigan.

County road commissions are responsible for 75% of the roadways in Michigan, or
90,000 miles of county roads, and also maintain roads for the Michigan Department of Transpor-
tation (“MDOT”) in 63 counties. Like MDOT, the county road commissions may be held liable
under MCL 691.1402(1) only for failure to reasonably repair and maintain those portions of their
improved roads that are “designed for vehicular travel.” Because the Court of Appeals’ pub-
lished decision significantly expands their members’ obligations to repair and maintain the road-
way by redefining parking spaces as roads “designed for vehicular travel,” the Pool and CRA

have a substantial interest in restoring the scope of immunity the Legislature intended..
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STATUTE INVOLVED

MCL 691.1402(1) states:

Each governmental agency having jurisdiction over a highway shall maintain the
highway in reasonable repair so that it is reasonably safe and convenient for
public travel. A person who sustains bodily injury or damage to his or her
property by reason of failure of a governmental agency to keep a highway under
its jurisdiction in reasonable repair and in a condition reasonably safe and fit for
travel may recover the damages suffered by him or her from the governmental
agency. The liability, procedure, and remedy as to county roads under the
jurisdiction of a county road commission shall be as provided in section 21 of
chapter IV of 1909 PA 283, MCL 224.21. Except as provided in section 2a, the
duty of a governmental agency to repair and maintain highways, and the liability
for that duty, extends only to the improved portion of the highway designed for
vehicular travel and does not include sidewalks, trailways, crosswalks, or any
other installation outside of the improved portion of the highway designed for
vehicular travel. A judgment against the state based on a claim arising under this
section from acts or omissions of the state transportation department is payable
only from restricted funds appropriated to the state transportation department or
funds provided by its insurer. [Emphasis added.]
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INTRODUCTION

This case turns on one of two principles: (1) the principle that words in a statute must be
understood in context, or (2) the principle that immunity waivers must be narrowly construed.
Either way, the Court should reach the same conclusion: that on-street parking facilities—or
parking lanes as they are sometimes called—are not areas “designed for vehicular travel” as that
phrase is used in MCL 691.1402(1)’s immunity waiver.

Stated most simply, (1) parking spaces are not “highway[s] designed for vehicular
travel,” (2) vehicular travel cannot be equated to vehicular parking, and (3) the incremental
movement required to pull into or out of a parking space is not the same as “public travel.” To
the contrary, parking is a separate and distinct function, and the differing road impact from
vehicular parking versus public highway travel is something the government should logically
take into account when conceiving and implementing a highway’s “design,” from the roadbed to
signage to roadway markings. To hold differently requires ignoring the statutory context and
expanding governmental liability far past the point the Legislature contemplated when enacting
MCL 691.1402(1).

As for the questions this Court raised regarding the evidence, both sides’ experts agree
that the area at issue is a lane designed for parking. Accordingly, there is no factual dispute
requiring a trial. This case turns solely on statutory interpretation. For that reason, and because
there is no jury at all, the question of whether fact questions should be decided by a judge or a
jury is not properly before the Court. Else, the Court should hold that immunity issue should be
resolved by a judge, particularly here, where there is no overlap between the factual issues

determining immunity and the factual issues determining liability.
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OVERVIEW OF HIGHWAY DESIGN
To understand the meaning of “travel” in the context of highway design and identify a
suitable standard for determining what portion of the improved highway is “designed for vehicu-
lar travel,” it is helpful for the Court to understand some basic highway-design principles. The
discussion below provides a very basic background of how highways are designed, the elements
of that design, and the function of those various elements in communicating to the driver what

part of the highway is designed for vehicular travel and what part is designed for parking.

l. A highway is an operational system comprising numerous
distinctive design elements, including paint markings.

The highways are a complex operational system “designed and developed to provide for
the safe and efficient movement of vehicles operating on the system.” American Association
of State Highway & Transportation Officials, A Policy on Geometric Design of Highways and
Streets (2011), pp 1-2, 4-72 (“AASHTO”). To design a road network that functions safely and
efficiently, engineers consider numerous design elements such as the road’s geometry (curvature,
grade, sight distances, etc.), traffic controls (signage, paint markings, and lights), shoulder de-
sign, drainage design, and of course, pavement design, just to name a few. See generally id., chs
3 & 4. Each of these elements functions together for the sake of directing and regulating the safe
and efficient movement of vehicles along the travelled way. See id. at 3-1. Because the lower
courts and experts focused on M-22’s geometric design, pavement, and traffic-control markings,
those design elements will be the focus of the discussion below.

“Geometric design deals with the dimensioning of the elements of highways, such as
vertical and horizontal curves, cross sections, truck climbing lanes, bicycle paths, and parking
facilities.” Garber & Hoel, Traffic & Highway Engineering (5th ed, 2014), p 771 (“Garber”).

For the traveled way, primary geometric design components include sight-distances, horizontal
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alignments (the curves), vertical alignments (grades), the number of lanes, and lane widths.
AASHTO, at 2-46; Mannering & Washburn, Principles of Highway Engineering and Traffic
Analysis (5th ed, 2012), p 47 (“Mannering”). “The fundamental objective of geometric design is
to produce a smooth-flowing and safe highway facility.” Garber, at 771.

The geometric design is influenced by other design elements such as design speed and
traffic volume. For instance, to accommodate higher design speeds and heavier traffic volumes,
arterial roads like M-22" are geometrically designed with wider traffic lanes, broader paved
shoulders, larger curve radii, and more gradual inclines to provide a greater margin of safety.
Mr. Gary Niemi, MDOT’s development engineering expert, testified to M-22’s geometric design
when he discussed MDOT’s standard for lane widths and measured the clearance zone and curb-
side parking facility width. (MDOT’s Br in Supp of Mot for Summ Disp, Attach 3, Niemi Aff.)

Pavement can perform several functions and includes more than the asphalt surface.
Garber, at 1007. A flexible (as opposed to rigid) pavement design, such as that found on M-22,
consists of a “subgrade” (the compacted roadbed soils), a “subbase course” usually consisting of
crushed aggregate, a base course also consisting of crushed stone, gravel, and sand (with higher
strength than the subbase), and a surface course consisting of an aggregate and asphalt cement
mixture. Id. at 1040. The roadbed soils and anticipated axle weights on the highway will deter-

mine pavement depths and base course materials required to prevent cracking and deformation.

! Roads are assigned “functional classifications” according to “motor vehicle travel charac-
teristics and the degree of access provided to adjacent properties” along the way. American
Association of State Highway & Transportation Officials, A Policy on Geometric Design of
Highways and Streets (2011), p 1-1. Some roads known as “arterials” allow the movement of
large volumes of traffic at moderate speed away from freeways into the vicinity of neighbor-
hoods or shopping districts. Others, known as “collectors,” penetrate the neighborhood or com-
mercial area, connecting the arterial to local access roads that deposit travelers at their home or
other destinations. The road’s function plays a primary role in the selection of the specific
design elements, all of which must integrate to provide a safe and efficient operational design.
See id., at 3-1.
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Id. at 60, 1084. For instance, roads that function as local access to a residential neighborhood
will use a shallower and less costly pavement design because they do not need to accommodate
the regular travel of vehicles with heavy axle loads. Much of the pavement’s actual design—
whether it has a subbase, the base course materials, and the thickness of each layer—are imper-
ceptible from the surface.

The only design element that is perceptible is the asphalt surface course or “wearing sur-
face.” Within the traveled way, the primary functions of the asphalt surface course are to protect
the base course from wheel abrasion and to waterproof the pavement structure. Mannering, at
98. But asphalt surfaces also serve other functions. With or without asphalt, the shoulder can
serve as an emergency stopping area, provide a margin of safety, and laterally support the trav-
eled way. Garber, at 226; AASHTO, at 4-8. Paving the shoulder, however, provides an added
benefit of protecting the travel way from water damage and erosion. Id. In the case of parking
facilities, the asphalt may be laid to eliminate the dust and mud that is a common problem on
unpaved surfaces. See Garber, at 1007; see, e.g., Photographs of Unpaved Curb-side Parking,
attached as Exhibit A.

The last design element at issue here, and the one dismissed by the Court of Appeals as
completely insignificant, is the traffic-control design on M-22, specifically the centerline and

parking-bay paint markings. That element is addressed next.
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Il. Road agencies communicate the design of a highway and
regulate its use through traffic-control devices, such as paint
markings.

Traffic-control devices, which include traffic signs, pavement markings, and traffic sig-
nals, “are related to and complement the design highways and streets,” and are “critical features
of traffic control and operation that the designer considers in the geometric layout of such a
facility.” AASHTO, at 3-175. “Communication with the motorist is probably one of the most
complex challenges for the designer.” Id. at 2-84. Traffic-control devices promote the safety
and efficiency of the roadway by communicating its operational design to the driver and regula-
ting vehicle movement. See Michigan Manual on Uniform Traffic Control Devices 88 1A.01,
1A.03 (*Manual); see also AASHTO, at 2-83, 3-176. In fact, “highway users are [s0] depen-
dent on traffic control devices (signs, markings, and signals) for information, warning, and
guidance” “that uniform, high-quality traffic control devices are needed for effective use and
public acceptance of any highway regardless of its excellence in width, alignment, and structural
design.” 1d. Uniformity is particularly important. It simplifies the task of the road user because
“it aids in the recognition and understanding, thereby reducing perception/reaction time.”
Manual § 1A.06.

MDOT has adopted the provisions of the Manual and declared them to be the state,
county, and local standards for design, construction, and application of traffic control devices.
Manual 8§ 1; MCL 257.608 (requiring adoption of “a manual and specifications for a uniform
system of traffic-control devices . . . for use upon highways within this state”); MCL 257.610
(requiring local authorities and county road commissions to comply with the state manual).
According to the Manual, traffic-control devices include “all signs, markings, and devices placed

or erected by authority of a public body or official having jurisdiction, for the purpose of regu-
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lating, warning or guiding traffic.” Manual, at I-1; see MCL 257.70. Curbs, like certain other
design features such as speed humps, are not considered “traffic control devices,” though they do
“have a significant impact on traffic operations and safety.” Manual 8 1A.08, 1 05. In this case,
the experts and lower courts addressed two traffic-control devices: the yellow center line pave-
ment marking and the curb-side parking-bay pavement markings.

According to the Manual, “[c]enter line pavement markings, when used, shall be the
pavement markings used to delineate the separation of traffic lanes that have opposite directions
of travel on a roadway and shall be yellow.” Manual § 3B.01. Such markings should be placed
on all paved arterials and collectors that have a traveled way of 20 feet or more in width and an
ADT of 4,000 vehicles per day or greater. 1d. § 3B.01, {1 10. M-22 is an arterial highway with a
traveled way of greater than 20 feet and an ADT of 7,500. (Niemi Aff §9.)

Parking-bay markings are optional, but when used, they serve a dual purpose. First,
the “[m]arking of parking space boundaries encourages more orderly and efficient use of park-
ing spaces where parking turnover is substantial.” Manual § 3B.19. They “tend to prevent
encroachment into fire hydrant zones, bus stops, loading zones, approaches to intersections, curb
ramps, and clearance spaces.” 1d.

Second—and most important for purposes of this lawsuit—parking-bay markings func-
tion to delineate the edge of the “traveled way” from the parking facility.

The Manual defines the “traveled way” as “the portion of the roadway for the move-
ment of vehicles, exclusive of the shoulders, berms, sidewalks, and parking lanes.” Manual
8 1A.13(242). Highway designers sometimes delineate the right edge of the traveled way from
the shoulder or curb-side parking using solid white lines called “edge line markings.” Manual

§ 3B.06; § 3B.07, 1 01; see, e.g., Photographs of Edge-Lined Curb-side Parking, attached as
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Exhibit B. But “[e]dge line markings may be excluded, based on engineering judgment, for rea-
sons such as if the traveled way edges are delineated by curbs, parking, or other markings.” Id.
8 3B.08, 1 05; see, e.g., Photograph of M-22 Curb-side Parking in Yono Br in Resp to MDOT’s
Mot for Summ Disp, Ex 10, Novak Aff, attached as Exhibit C.

In sum, the paint markings, whether edge-line markings or parking-space markings, serve
the important function of communicating the highway’s design to the driver, so that the driver
will use those areas according to their operational design. For example, a highway shoulder is
sometimes separated from the traveled way by a solid white line to signal to drivers that the
shoulder serves a different purpose than the traveled way. The same is true of parking facilities.

These markings matter to governmental entities charged with maintaining our roads just
as much as they matter to drivers. Given a finite amount of funding for road repairs and two
significant pavement problems to fix, one in the middle of the traveled way and one on the far
edge of a paved shoulder, drivers would expect the government to fix the problem in the middle
of the traveled way because that is where the vast majority of vehicles travel, and at much higher

speeds than a vehicle that has an emergency need to use a shoulder.

lll.  Curb-side parking facilities are designed to provide a space to
station vehicles off the traveled way, not another way for travel.

While a curb-side or “on-street” parking facility may run contiguously to and be paved
similarly to an adjacent travel lane, its purpose, like a paved shoulder, is not to function as a
travel lane; it is instead meant to operate as a space for parking. “Although the movement of
vehicles is the primary function of a roadway network, segments of the network may, as a result

of land use, also provide on-street parking.” AASHTO, at 4-72.

10

INd ££:9T:€ ST0Z/22/6 DS A AaAIFD3YH



There is no requirement to provide curb-side parking; it is not a necessary element of any
roadway. Rather, it is a service that road authorities sometimes provide for the economic well-
being of abutting property, particularly businesses along the way. Id. at 4-73.

On-street parking generally decreases through-traffic capacity, impedes

traffic flow, and increases crash potential. Where the primary service of an

arterial is the movement of vehicles, it may be desirable to prohibit park-

ing on urban arterial streets and rural arterial highway sections. However,

within urban areas and in rural communities located on arterial highway

routes, on-street parking should be considered in order to accommodate

existing and developing land uses. Often, adequate off-street parking

facilities are not available. Therefore, the designer should consider on-

street parking so that the proposed street or highway improvement will be
compatible with the land use. [Id. at 4-2.]

Operationally, curb-side parking facilities serve the same function as off-street parking facilities.
They both provide space for the driver to exit the traveled way and station her vehicle when she
desires to terminate her trip. The only meaningful distinction is that curb-side parking facilities
are contiguous to the traveled way.

From a design perspective, this distinction is an important one which influences the park-
ing facility’s geometric design. For instance, unlike an off-street facility, a curb-side parking
facility cannot always make the best use of the available area by angling the spaces or making
them perpendicular to the curb, because cars backing out of angled parking spaces tend to inter-
fere with the movement of traffic along the traveled way. Garber, at 827 (attached as Exhibit D)
(providing a diagram of various curb-side parking configurations). Whether the spaces will be
angled, as in off-street parking, or parallel depends on the width of the clearance zone and the
traffic volume along the traveled way. See AASHTO, at 4-72. A parking facility painted with
parallel spaces is no more “designed” to function as a travel lane than a curb-side parking facility
painted with angled spaces; they are, at the end of the day, both parking facilities. While it is

true that in some instances a curb-side parking facility is only temporary and serves as a travel

11

INd ££:9T:€ ST0Z/22/6 DS A AaAIFD3YH



lane during specific times of day, such as rush hour, there is no indication that the parking
facility at issue here serves that dual purpose.

Though some parallel parking spaces have no paint markings, such markings are not the
only way to delineate a parking facility from the traveled way. Designers sometimes “curb” the
end of the curb-side parking area at intersections to delineate the parking facility from the trav-
eled way. The curb prevents motorists from using the curb-side parking facility as a travel lane,
such as an additional right-turn lane, and prevents parked cars from encroaching on the travel
lanes and interfering with the line of sight at intersections. AASHTO, at 4-74 & Figure 4-26
(attached as Exhibit E); see, e.g., Photographs of Curbed Parking, attached as Exhibit F. The
curbing alters the geometric design of the parking lane to make it readily apparent to drivers that

the parking facility is not intended to be used as a travel lane.

ARGUMENT

l. The term “travel” as it is used in MCL 691.1402(1) does not
include the act of parking the vehicle.

In Grimes v Michigan Department of Transportation, 475 Mich 72, 91; 715 NW2d 275
(2006), this Court held that “only the travel lanes of a highway are subject to the duty of repair
and maintenance specified in MCL 691.1402(1).” Because MDOT has thoroughly and accu-
rately discussed Grimes and its controlling effect on the outcome of this case, this brief will not
revisit that issue. It will instead show why the structure and placement of the word “travel” in
the statute demonstrate that “travel” does not include parking within the context of the statute,
and that the immunity waiver in MCL 691.1402(1) should not be interpreted as encompassing

on-street parking facilities.

12
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A. In the context of “public travel” and highway design, “travel” does
not include the act of parking; they are mutually exclusive.

“In defining statutory words, [this Court] considers the ‘plain meaning of the critical
word or phrase as well as ‘its placement and purpose in the statutory scheme.” ” Feyz v Mercy
Mem’l Hosp, 475 Mich 663, 672-673; 719 NW2d 1 (2006) (quoting Bailey v United States, 516
US 137 (1995)). Similarly, Michigan law requires that “[a]ll words and phrases shall be con-
strued and understood according to the common and approved usage of the language” but adds
that “technical words and phrases, and such as may have acquired a peculiar and appropriate
meaning in the law, shall be construed and understood according to such peculiar and appropri-
ate meaning.” MCL 8.3a.

Setting aside the context of the statute for a moment, there are two alternative senses
to the substantive? use of the word “travel” that may be fueling this debate. On the one hand,
“travel” can mean “the action of travelling or journeying,” as in “The [waves] are everywhere
unsafe for travel” or “Continental travel is looking up. By travel we mean quick and comfortable
travel.” The Oxford Compact English Dictionary (2d ed, 1991), p 2102 (attached in addendum).
On the other hand, it can alternatively mean “[p]assage of anything in its course or path, or over
a distance; movement,” such as “[A comet] revisits the earth, From the long travel of a thousand
years” or “Cardiomotive force is equal to the output of the heart plus the resistance to the travel
of the blood in the cardiovascular system.” Id.

These senses of travel are significantly different. When used in the first sense, the phrase
“vehicular travel” refers to a method of travel (or journeying), travel by or in a vehicle (as op-

posed to travel by foot). In the other sense, “vehicular travel” refers to travel of a vehicle, as in

2 A substantive is a word that serves as an object of thought, like a noun. The Oxford
Companion to the English Language (Oxford Univ Press, 1992), p 999.

13
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its movement along a path, regardless of whether it is being driven on a journey or rolling un-
manned down a hill. This latter sense is considered a personification; inanimate objects such
as comets and ions do not literally embark on journeys. 1d. (referring to this sense as the
“transferred sense”).

This Court intuitively rejected that latter sense of the word and chose the former sense in
Grimes, when it held that “travel” in MCL 691.1402(1) does not refer to incremental movements
of a vehicle. 475 Mich at 89-90. The Court’s interpretation in Grimes is consistent with how
“travel” is used earlier in the same provision.® The term first appears in the phrase “reasonably
safe and convenient for public travel.” MCL 691.1402(1) (emphasis added). “Public travel”
inherently refers to people journeying from one place to another, not the movement of inanimate
objects in space. Having spoken broadly about the need for safe and convenient travel, the
Legislature then narrowed the immunity waiver to those “improved portions of the highway”
designed for a specific kind of public travel—travel by vehicle, as opposed to public travel by
foot or rail. In context, “vehicular travel,” refers to journeying by vehicle, not the mere travel or
movement of a vehicle. See Grimes, 475 Mich at 89.

When the Court asked in its order granting leave “whether a vehicle engages in ‘travel,” ”
it used “travel” in the transferred sense that this Court rejected in Grimes. Because travel in
MCL 691.1402(1) refers to public travel, the real question should be whether a person engages

in travel when she “parks in or pulls in and out of a lane of a highway designated for parking.”

% «[T]here is a natural presumption that identical words used in different parts of the same act are
intended to have the same meaning.” Atlantic Cleaners & Dryers, Inc v United States, 286 US
427, 433 (1932).
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Appellee Yono presumes (rightly) that this “public travel” sense of the word applies, but
argues that pulling in and out of a parking space is part of journeying by vehicle, and contends
that this Court already so ruled in Nawrocki v Macomb County Road Commission, 463 Mich
143; 615 NW2d 702 (2000). Nawrocki does not resolve this question, since the only issue de-
cided in that case was whether the road authority could be liable for a pedestrian’s injury. 1d.
at 148. Yono offers no other meaningful explanation for the proposition that parking is part of
one’s journey. In the abstract, one just as easily can take the opposite position, i.e., that the jour-
ney ends once the driver has arrived at the destination, and parking is merely finding a suitable
and legal location to station the vehicle; the journey is over before the driver starts parking the
car.

But the Court need not engage in that semantic debate, because this question is resolved
by looking at how the word “travel” operates in the grammatical context of the phrase “improved
portion of the highway designed for vehicular travel.” The term “travel” is found in the preposi-
tional phrase “for vehicular travel,” which modifies the term “designed.” The word “designed”
is a past participle modifying the word noun “portion.” Thus, the word “designed” directs us to
parse portions of the highway according to their design, while the word “travel” informs us what
sort of highway design to look for.

Grounded in this context of highway design, the line between those areas that are and are
not designed for vehicular travel becomes more obvious. As discussed above, travel and parking
are functionally distinct concepts in the context of highway design. All highways have an im-
proved portion designed for vehicular travel, but only some have an improved portion designed
for parking. One cannot effectively travel in an area of the highway where cars are parked, nor

can one safely park in an area where cars are traveling. Because lanes cannot effectively serve
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both purposes simultaneously, those designated to serve a dual purpose as a parking and a travel
lane prohibit parking during specific times of the day to allow their use as a travel lane. See,
e.g., Photograph of Dual-Purpose Lane, attached as Exhibit G. The incompatibility of travel
and parking is so commonsensical that Michigan’s Manual on Uniform Traffic Control Devices
deems the parking-bay markings—such as those in this case—to serve as an edge line that marks
the outer edge of the traveled way and delineates the travel lanes from the parking facility.
Manual§ 3B.08, 1 05.* Thus, from the perspective of highway design—a perspective the statu-
tory language itself calls for—it would be bizarre to say that areas of the highway designated for
parking are “designed for vehicular travel.”

B. The Court should narrowly construe the immunity waiver as
excluding areas designed for vehicular parking.

In addition, any ambiguity in the statutory language should be resolved in MDOT’s favor
by narrowly construing the immunity waiver. When a court is presented with two reasonable
interpretations of an immunity waiver and one interpretation results in a broader waiver than the
other, it must always choose the narrower one. Ross v Consumers Power Co (On Rehearing),
420 Mich 567; 363 NW2d 641 (1984).

This case is a perfect illustration of why that is so. If MCL 691.1402(1)’s immunity
waiver is interpreted broadly, it places a greater burden on road authorities and the public fisc.
Local, county, and state highway authorities operate on tight budgets; the Court of Appeals’

interpretation of MCL 691.1402 forces road authorities to spread those limited resources even

* The Court of Appeals was mistaken when it opined that a parking lane is equivalent to a left-
turn lane, an off ramp, or a U-turn lane because it is lawful to use a parking lane to pass left-
turning vehicles. While MCL 257.637 allows a driver to pass on the right when another vehicle
is making a left turn, it prohibits a driver from doing this by “driving off the pavement or main-
traveled portion of the roadway” (emphasis added). A law-enforcement official would be no
less justified in pulling over and ticketing a driver who uses parking spaces to pass a vehicle
waiting to make a left turn, than if the driver used the shoulder for that purpose.
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more thinly. Expanding the government’s statutory duty to repair and maintain to include curb-
side parking facilities will divert resources that are sorely needed to repair and maintain travel
lanes and bridges. And broadening the immunity waiver will increase governmental exposure
to damages claims for failing to maintain parking facilities, inducing them to maintain them to
standards that are, in reality, not necessary for those areas to safely serve their intended function.
The sort of vehicular movement that takes place in a parking facility does not call for the same
quality of wearing surface as the travel lanes of a highway; the risks and safety concerns are
quite different.

Consider all of the cities, villages, and township business districts throughout the State of
Michigan where road authorities have already constructed curb-side parking as a service to local
businesses and urban or suburban residents. Expanding the scope of the exception to highway
immunity would cause governmental units to spend more time and money maintaining parking
spaces at the expense of the actual traveled portion of the highway.

Such a broad interpretation of the statutory immunity waiver also presents a serious prac-
tical problem for road authorities. For example, the spalling or breaking of asphalt that occurred
here is both common and difficult to manage in curb-side parking facilities. These defects fre-
quently occur along the curb of the curb-side parking facility due to the difference in material
expansion rates between the concrete and the asphalt, and the defect can only be repaired when
there is no vehicle parked over it. See, e.g., Photographs of Spalling in Curbed Parking, attached
as Exhibit H.

Imposing such a maintenance duty will affect not only the road agencies but also future
economic development. The only way local and county authorities can limit the exposure

created by a broad interpretation of the immunity waiver is if they decline to construct curb-side
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parking facilities in the first instance, to the detriment of small business districts and urban or
suburban neighborhoods. Road authorities have no obligation to construct new curb-side park-
ing facilities, and they would now think twice before doing so. This would be an unfortunate
result, because the absence of curb-side parking facilities “can reduce the economic well-being
of the abutting property” in urban settings. AASHTO, at 4-73. It reduces the space available
for patrons of local businesses to park their vehicles and enter local establishments to purchase
goods and services, making it more difficult for small businesses in urban settings to attract
customers and compete with others that have space to offer private parking or are located nearer
off-street public parking. It also forces customers to spend more time searching for off-street
parking and to walk farther distances to reach the business establishments, thereby decreasing the
time available for shopping or discouraging patronage altogether.

Moreover, providing space for parking is not a road authority’s principal concern. The
principal concern is making the traveled way safe for public travel. That is another reason why
the Legislature imposed the duty to repair on portions “designed for vehicular travel” and not on
portions designed for vehicular parking.

There can be no mistake that including every on-street parking facility in the State within
the scope of MCL 691.1402(1)’s immunity waiver will significantly expand government’s
liability. The Court should not presume this heavy burden is what the Legislature intended and
should instead narrowly interpret the immunity waiver to exclude on-street parking facilities,

otherwise known as “parking lanes.”
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Il. MDOT presented evidence that the relevant portion of highway
Is not “designed for vehicular travel”; Plaintiff offered no
contrary evidence.

If the Court concludes that the improved portion of the highway designed for vehicular
travel does not include on-street parking facilities designed exclusively for vehicular parking
(i.e., that are not dual purpose lanes), it should also conclude that MDOT is entitled to summary
disposition under MCR 2.116(C)(7). For motions filed under MCR 2.116, “[a]ffidvaits, deposi-
tions, admissions or other documentary evidence in support of the grounds asserted in the motion
are required (a) when the grounds asserted to not appear on the face of the pleadings.” MCR
2.116(G)(3). The import of this rule for a (C)(7) motion is that “[t]he contents of the complaint
are accepted as true unless contradicted by documentation submitted by the movant.” Maiden v
Rozwood, 461 Mich 109, 119; 597 NW2d 817 (1999). When the movant supports its (C)(7)
motion with such evidence, the court must consider the evidence submitted by the parties. This
naturally shifts the burden to the non-movant to produce evidence establishing a genuine issue of
material fact for trial, because otherwise, the court may enter judgment as a matter of law for the
movant under MCR 2.116(1)(1). Accord, e.g., Kincaid v Cardwell, 300 Mich App 513, 522; 834
NW2d 122 (2013).

A. The highway’s design is indicated in the roadway’s geometry,
signage, and paint markings.

Before turning to the evidence itself, it is important to return to the question this Court
originally asked the Court of Appeals to answer below: what standard should the court apply to
determine what improved portions of a highway are “designed for vehicular travel”? The answer
is simple: the same standard motorists use. Motorists look not just for the presence of pavement
(i.e., the “improved portion of the highway™), but also at the traffic-control devices, especially

the paint markings. The purpose of the signs and markings on a highway, such as edge lines,
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center lines, and parking-bay markings, is to show the driver what areas of the pavement are
meant to be used for travel, and which areas are not. Such markings are an inherent part of the
highway’s design, and they objectively demonstrate the pavement’s intended function.

To be sure, not every road has paint markings. But not every road has pavement either.
In this case, where the pavement in a travel lane and in a parking space may (or may not) be the
same, the significance of those paint markings (regardless of whether they can be seen readily by
drivers or are faded) is critical. In other cases, the experts and the Court will have to rely solely
on other elements of engineering design, such as curbs, pavement, or geometry.

The Court of Appeals held “the governmental entity’s decision to paint markings on the
highway does not alter the fact that the highway was actually designed for vehicular travel over
its full width”; if the “governmental entity . . . designed a particular highway to support vehicu-
lar travel for its full width, but later decided to limit the traffic to a narrow portion in the center
of the highway for safety reasons,” it would still have to maintain that new shoulder as if it were
a travel lane. Yono v Dep’t of Transp, 306 Mich App 671, 695-696; 858 NW2d 128 (2014)
(emphasis added). The Court of Appeals’ standard conflicts directly with Grimes and should be
rejected.

As this Court observed in Grimes, a “shoulder may be capable of supporting vehicular
traffic, but this fact does not answer the legal question whether the Legislature intended to
designate shoulders as an ‘improved portion of the highway designed for vehicular travel’ and
thereby expose a governmental agency to tort liability for defects in a shoulder.” 475 Mich at
92. The purpose of MCL 691.1402(1) is to define a road authority’s duty to repair and maintain
the highway “so that it is reasonably safe and convenient for public travel.” Even the Court of

Appeals recognized that its standard would require road authorities to maintain shoulders and
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other portions of the highway where travel—as that term is defined in Grimes—is not even
lawful. It would include areas that the road authority has constructed for future expansion but
has designated as a shoulder until that expansion is necessary. Yono, 306 Mich App at 691, n 6;
858 NW2d 128. It would even require road authorities to maintain in reasonable repair areas that
were designed to support vehicular travel at one time but have since been abandoned and marked
for nonuse because they were unsafe. Id. at 695-696. Defining “designed for vehicular travel”
in this manner makes no sense and is inconsistent with the statute’s stated purpose, not to
mention logistically impractical (requiring an inquiry into the original intent of every highway’s
designers).

Every aspect of the highway’s design—not just the pavement or structural support—is
relevant to determining whether it is “designed for vehicular travel.” If the highway’s design, as
a whole, indicates that the road authority intends it to serve the purpose of a travel lane, then it is
“designed for vehicular travel.” If it indicates that the area is not intended to serve the purpose
of a travel lane, then that area is not “designed for vehicular travel.” This standard is logical,
objective, and consistent with the purpose of the highway exception—making the roads “reason-
ably safe and convenient for public travel.” It makes sense from the driver’s and the road autho-
rity’s perspective; it is “a cohesive, uniform, and workable” rule “which will readily define the
injured party’s rights and the governmental agency’s liability.” Ross v Consumers Power Co

(On Rehearing), 420 Mich 567, 596; 363 NW2d 641 (1985).
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B. MDOT presented evidence sufficient to show that Ms. Yono fell in a
parking lane, and Yono’'s expert agreed; there is no factual dispute.

MDOT presented an expert’s affidavit containing information that would require the fact-

finder to conclude that the area at issue is designed for vehicular parking, not vehicular travel.
The expert identified the applicable design standards employed by MDOT for highways such as
the one at issue (3R width standards). He then explained how those standards and other facts
supported his conclusion that the area at issue is designed for vehicular parking, not vehicular
travel. First, by MDOT’s own design standards, it “does not take the parallel parking lane into
account when measuring the traveled way” because a “parallel parking lane is not considered
part of the traveled way.” Niemi Aff {1 17-18. Second, “parallel parking lanes are marked by
white lines on the asphalt surface designating the parking places.” Third, the parallel parking
lanes in this case “measure 7.5 feet from highway side edge of the gutter pan.” Finally, “[a]t
[the] location identified in the above captioned complaint [as causing the fall], there is a marked
parallel parking place.” Attached to the affidavit is his drawing illustrating his observations of
the widths, paint markings, and location of the spalled asphalt where Ms. Yono fell.

It is apparent from the diagram drawn by MDOT’s expert that any driver traveling the
highway in the vicinity of her fall would know that area was not a travel lane. The parking-bay
paint markings clearly indicate that the area is a curb-side parking facility. (See Ex C, Photo-
graph of M-22 Curb-side Parking.) These markings not only demarcate parking spaces, they
substitute as an edge line for delineating the adjacent travel lane from the parking area. Manual
§ 3B.08, 1 05. The only inference that can be drawn from this testimony is that the spalled or
broken asphalt that allegedly caused Ms. Yono’s injury is not located in an area designed for

vehicular travel; it is designed for vehicular parking.
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The Court of Appeals’ reasoning—that photos show the “the designers of M-22 must
have designed the parallel parking lanes at issue to support limited, albeit regular, vehicular
travel beyond that which accompanies the use of the lanes for parking”—is both irrelevant and
incorrect. As discussed above, the correct question is whether this area of the roadway is pres-
ently designed for vehicular travel. Not even Ms. Yono’s expert took the position that the
original design of the area at issue is observable or relevant. The only elements of highway
design apparent from the photographs are the geometry, the wearing surface, and the paint
markings. None of these indicates that this area is currently designed as a travel lane. And the
paint markings show that it is not.

Ms. Yono’s expert admits this, even though he calls the “travel lane” the “through lane.”
He admits that the area where Ms. Yono fell is designed to serve a different purpose from the
“through lane.” The through lane is “for basic speed” while traveling; the parallel parking lane is
“for leaving a through lane to park a vehicle.” Novak Aff § 11(4). While the expert describes
some so-called “travel” that might occur in a parking lane, he concedes this travel can only occur
there “if the parking lane is unoccupied,” i.e., not being used for its designed purpose. Id.
Finally, he admits that the paint markings and measured widths are what distinguish the parallel
parking lane from the through lane: “The parallel parking lanes are marked with white paint indi-
cating space allocated for where vehicles may park.” 1d. Unlike all of the other lanes described
in the expert’s affidavit (center turn lanes, passing lanes, etc.), the area at issue is indisputably
designed for vehicular parking; it is not designed for vehicular travel.

Given that neither side disputes the design of the area at issue, there is no need for an
evidentiary hearing. Whether the area at issue is “designed for vehicular travel” turns entirely

on the legal question of whether the Legislature meant to include areas “designed for vehicular
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parking” when it limited the immunity waiver to those areas designed for vehicular travel. For

the reasons given above, the Court should conclude that it did not.

[ll.  Questions of fact concerning governmental immunity should be
decided by a judge—»but this case does not present that issue.

Amici agree with MDOT that when the issue properly presents itself, this Court should
rule that a court may resolve any fact disputes under MCR 2.116(C)(7) that do not overlap with
the fact issues that must be decided to resolve the liability question. But Amici also agree with
the Plaintiff-Appellee that this is not an appropriate case for resolving this issue, since Plaintiff

has no right to a jury trial here, even on the question of liability.

CONCLUSION AND REQUESTED RELIEF

If this Court seeks “a cohesive, uniform, and workable set of rules which will readily
define the injured party’s rights and the governmental agency’s liability,” Ross, 420 Mich at 596,
it will not find it in the Court of Appeals’ decision or Appellee’s brief. The Court will find only
a great expansion of financial burdens and liability for road authorities and an unworkable rubric
for resolving disputes about highway “design.” The Court should instead establish a standard
that is consistent with the practical realities of highway travel and design, both from the driver’s
perspective and a road authority’s perspective. From these perspectives, the word “travel” in
MCL 691.1402(1) should be read as synonymous with journeying and distinct from parking, and
the immunity waiver should be read as excluding those lanes presently designated for parking,
regardless of how they were originally constructed or designated. This interpretation is consis-
tent with the statute’s directive to parse the highway according to how it is “designed” and with

the rule that immunity waivers must be narrowly construed.
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