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STATEMENT IDENTIFYING T H E ORDER APPEALED FROM AND 
INDICATING T H E R E L I E F SOUGHT 

Plaintiff-Appellant (Plaintiff) Associated-Builders and Contractors (ABC) seeks 

leaye to appeal from the Court of Appeals' May 27, 2014 Opinion reversing the trial 

3 .̂. court's denial of the Defendant-Appellee's (Defendant) Motion for Summary Disposition 

and remanding the case to the circuit court for entry of summary judgment in favor of the 

Defendant. Plaintiff seeks reversal of the Court of Appeals' decision. 

The Defendant opposes the relief sought. 

I V 



-1 e. 

COUNTER-STATEMENT OF A P P E L L A T E JURISDICTION 

Defendant agrees this Court has discretion to grant or deny Plaintiff-Appellant 

Whitman's application for leave to appeal pursuant to MCR 7.302(B). 



-J i • 
'- V" -

• • . J. -

• -s 
' • - , •'''•''.^' 

••• A,:'"/;'- ̂ " 

H 

o 
H 
Z. 

H 
<. 

ci 
H 

;̂ 
P o 

^ 1 

Pi. O 

o < 
p' 

< 

Ed 
P: 

o u 
Ed 

Pi; 

E^ 
< > 

< 

H 

P i - E 5'3^ ^ 

ac'O-P-K p "-̂  

o 

in .s a 

Q. 
Q. 

S ' 

'B' 

. a. a. 
< 
B 
a 
B ' 

(A 
B 
C3 
>^ 
3 
s 
3 in V 

a. a 
< 
u 
S 
o 

'3; 



COUNTER-STATEMENT OF FACTS 

A. Introduction. 

This matter presents the issue of whether the City of Lansing has the authority 

under the Michigan Constitution as a Home Rule City to enact a Prevailing Wage and 

Benefit Standards Ordinance that applies to contractors with whom the City of Lansing 

enters into construction contracts. 

B. Parties. 

Plaintiff ABC is a trade association whose members are general contractors, 

subcontractors, builders, suppliers and other businesses engaged in the construction 

industry. 

The City of Lansing is a Home Rule City in the State of Michigan. 

C. The City of Lansing Prevailing Wage Ordinance. 

Sec. 206.18 of the Lansing Ordinances, entitled "Prevailing wage and benefit standards 

prescribed," states: 

(a) No contract, agreement or other arrangement for construction on behalf of 

the City and involving mechanics and laborers, including truck drivers of the contractor 

and/or subcontractors, employed directly upon the site of the work, shall be approved or 

executed by the City unless the contractor and his or her subcontractors furnish proof and 

agree that such mechanics and laborers so employed shall receive at least the prevailing 

wages and fringe benefits for corresponding classes of mechanics and laborers, as 



determined by statistics compiled by the United States Department of Labor and related 

to the Greater Lansing area by such Department. 

(b) Any person, firm, corporation or business entity, upon being notified that it is 

in violation of this section and that an amount due to his, her or its employees, shall have 

30 days from the date of the notice to pay the deficiency by paying such employee or 

employees, whichever is appropriate, the amounts due. I f the person, firm, corporation or 

business entity fails to pay within the 30-day period, he, she, or it shall be subject to the 

penalty provided in Section 206.99. 

(c) The provisions of this section shall be inserted in all bid documents requiring 

the payment of prevailing wages. 

(d) The enforcement agency for this section shall be as determined by the Mayor. 

(Ord. No. 855, 8-31-92) 

The Plaintiff challenged the City's Ordinance in the 30^ Circuit Court for the County of 

Ingham. The parties filed cross-motions for summary disposition. 

D. Circuit Court Proceedings 

The Circuit Court granted the Plaintiffs Motion for Summary Disposition brought 

under MCR 2.116(C)(10) and denied the Defendant's Motion for Summary Disposition 

brought under MCR 2.116(I)(2). 

£. Court of Appeals Proceedings 

The City of Lansing appealed the Circuit Court's ruling to the Michigan Court of Appeals 

as a matter of right. On May 27, 2014 the Court of Appeals reversed the Circuit Court, 



holding the City's Ordinance was a valid exercise of the municipal police power on a 

matter of municipal concern. 

COUNTER-STATEMENT OF T H E STANDARD OF R E V I E W 

This Court reviews de novo a circuit court's decision regarding a motion for 

summary disposition. Petipren vJaskowski, 494 Mich 190, 201, 833 NW2d 247 (2013). 

In making the determination of whether the moving party was entitled to judgment as a 

matter of law the Court reviews the entire record. Maiden v Rozwood, 461 Mich 109, 

118, 597 NW2d 817 (1999). 

Judicial review of an ordinance is subject to the same standard as judicial review 

of a state statute. Gora v City ofFerndale, 456 Mich 704, 720, 575 NW2d 141 (1998). 

"Statutes are presumed to be constitutional, and courts have a duty to construe a statute as 

constitutional unless its unconstitutionality is clearly apparent." Taylor v Gate Pharmacy, 

468 Mich 1, 6, 658 NW2d 127 (2003). "We exercise the power to declare a law 

unconstitutional with extreme caution, and we never exercise it where serious doubt 

exists with regard to the conflict." Phillips v Mirac. Inc, 470 Mich 415, 422, 685 NW2d 

174 (2004). "'Every reasonable presumption or intendment must be indulged in favor of 

the validity of an act, and it is only when invalidity appears so clearly as to leave no room 

for reasonable doubt that it violates some provision of the Constitution that a court wil l 

refuse to sustain its validity.'" Id at 423, quoting Cady v Detroit, 289 Mich 499, 505, 286 

NW 805 (1939). Thus, "the burden of proving that a statute is unconstitutional rests with 



the party challenging it," In re Request for Advisory Opinion Regarding Constitutionality 

of2005 PA 11, 479 Mich 1, 11, 740 NW2d 444 (2007). See also, In re Request for 

Advisory Opinion Regarding Constitutionality of 2011 PA 55, 490 Mich 295, 307-308, 

806 NW2d 683 (2011). 

ARGUMENT 

I. THIS COURT SHOULD DENY T H E APPLICATION FOR L E A V E 
T O APPEAL W H E R E T H E COURT OF APPEALS P R O P E R L Y 
R U L E D T H E C I T Y OF LANSING'S P R E V A I L I N G WAGE 
ORDINANCE WAS A VALID E X E R C I S E OF MUNICIPAL 
AUTHORITY UNDER T H E PLAIN LANGUAGE O F T H E 
MICHIGAN CONSTITUTION. 

A. Constitutional Power. 

The Plaintiff attempts to characterize this case as one where the Court of Appeals 

has overstepped its authority by refusing to apply binding precedent from this Court. 

Specifically, Plaintiff argues the 1923 decision in Attorney General ex rel Lennane v City 

of Detroit, 225 Mich 631, 196 NW 391 (1923), decided under the 1908 Constitution has 

definitively answered this question. The Plaintiffs argument is incorrect. The Court of 

Appeals correctly ruled Lennane has been superseded by explicit changes contained in 

the Constitution adopted in 1963 and those changes, in turn, have been recognized by this 

Court. 

Our system of government is based on grants of power from the people. Kuhn v 

Dep't of Treasury, 384 Mich 378, 385, 183 NW2d 796 (1971). In Michigan Farm Bureau 



V Secretary of State, 379 Mich 387, 391, 151 NW2d 797 (1967), this Court explained this 

concept in some detail: 

"v4 Constitution is made for the people and by the people. The 
interpretation that should be given it is that which reasonable minds, the 
great mass of the people themselves, would give it; 'for as the Constitution 
does not derive its force from the convention which framed, but from the 
people who ratified it, the intent to be arrived at is that of the people, and it 
is not to be supposed that they have looked for any dark or abstruse 
meaning in the words employed, but rather that they have accepted them in 
the sense most obvious to the common understanding, and ratified the 
instrument in the belief that that was the sense designed to be conveyed.' 
(Cooley's Constitutional Limitations (6th ed.), 81.)" 

(Emphasis added). Section 206.18, the City of Lansing's Prevailing Wage Ordinance, is a 

valid exercise of the City's police powers under the Michigan Constitution of 1963. 

B. Differences Between 1908 and 1963 Constitutions. 

There are two sections of the Michigan constitution that specifically address the 

authority of cities in the State of Michigan. Constitution 1963, art 7, § 22 grants broad 

authority to cities: 

Sec. 22. Under genera! laws the electors of each city and village shall have 
the power and authority to frame, adopt and amend its charter, and to 
amend an existing charter of the city or village heretofore granted or 
enacted by the legislature for the government of the city or village. Each 
such city and village shall have power to adopt resolutions and ordinances 
relating to its municipal concerns, property and government, subject to the 
constitution and law. No enumeration of power granted to cities and 
villages in this constitution shall limit or restrict the general grant of 
authority conferred by this section. 

(Emphasis added). Additionally, Constitution 1963, art 7, § 34, requires the Constitution 

and laws concerning cities be liberally construed: 

Sec. 34. The provisions of this constitution and law concerning counties, 
townships, cities and villages shall be liberally construed in their favor. 



Powers granted to counties and townships by this constitution and by law 
shall include those fairly implied and not prohibited by this constitution. 

This Court has adhered to this constitutional imperative. "Home rule cities enjoy 

not only those powers specifically granted, but they may also exercise all powers not 

expressly denied." Detroit v Walker, 445 Mich 682, 690, 520 NW2d 135 (1994); 

American Federation of State, County & Municipal Employees v City of Detroit, 468 

Mich 388, 410-411, 662 NW2d 695 (2003). Citing Detroit v Walker, the Court of 

Appeals held the police power of cities is "of the same general scope and nature as that of 

the state," unless explicitly limited by the Constitution or statute. Belle Isle Grill Corp v 

City of Detroit, 256 Mich App 463, 480-481, 666 NW2d 271 (2003). 

Plaintiffs insistence \haiLennane must be slavishly followed is based on a basic 

misapprehension of the differences between the 1908 and 1963 Constitutions. Lennane 

was decided under the 1908 Constitution. Michigan's 1908 Constitution was enacted in 

an era in which the authority of municipalities was at its nadir. This statement from the 

United States Supreme Court in Atkin v. State of Kansas, 191 US 207, 221, 24 S. Ct. 124, 

48 L Ed 148 (1903), is emblematic of this attitude: "In the case last cited we said that 'a 

municipal corporation is, so far as its purely municipal relations are concerned, simply an 

agency of the state for conducting the affairs of government, and, as such, it is subject to 

the control of the legislature.'" 

Constitution 1908, art 8, § 20 provided: "The legislature shall provide by a general 

law for the incorporation of cities, and by a general law for the incorporation of villages; 





such general laws shall limit their rate of taxation for municipal purposes, and restrict 

their powers of borrowing money and contracting debts," Art 8, §21 provided: 

Under such general laws, the electors of each city and village shall have 
power and authority to frame, adopt and amend its charter and to amend an 
existing charter of the city or village heretofore granted or passed by the 
legislature for the government of the city or village and, through its 
regularly constituted authority, to pass all laws and ordinances relating to 
its municipal concerns, subject to the Constitution and general laws of this 
state. 

This approach was a significant change in 1908. In Simpson v Gage, 195 Mich 

581, 161 NW 898 (1917), this Court recognized that cities had primacy in determining 

the benefits offered to its own employees. The legislature passed a statute requiring 

firefighters be given one day off for every four days worked as well as an annual twenty 

one day leave, all of which was to be paid time off. This Court invalidated the Act as 

special legislation in the interest of those it directly benefited, rather than a beneficent 

general law in the public interest enacted under a legitimate exercise of police power for 

the general welfare of the people. This Court further held the Act "is a palpable attempt 

to regulate the internal affairs of cities, amounting to an unwarranted interference with 

their rights of local self-government under those principles declared upon that subject in 

People V Hurlbut and Davidson v Mine, supra, since recognized, emphasized, and 

enlarged in article 8 of our latest Constitution." Id at 588. 

However, the limitations on municipal authority were still significant. "Municipal 

corporations are state agencies, and, subject to constitutional restrictions, the Legislature 

may modify the corporate charters of municipal corporations at wil l . 12 C.J. [p.] 1031. 

Powers are granted to them as state agencies to carry on local government. The state still 

7 



has authority to amend their charters and enlarge or diminish their powers. Cooley, 

Const. Lim. (8th Ed.), [p.] 393." City of Hazel Park v Municipal Finance Co/wm'«, 317 

Mich 582, 599, 27 NW2d 106 (1947). 

"Municipal corporations are state agencies, and subject to constitutional 

restrictions, the Legislature may modify the corporate charters o f municipal corporations 

at wil l . 12 C. J. Powers are granted to them as state agencies to carry on local 

government. The slate still has authority to amend their charters and enlarge or diminish 

their powers. Cooley, Const. Lim. (8th Ed.) 393. *They derive all their powers from the 

source of their creation; and those powers are at all times subject to the control of the 

legislature. Such powers, also, in the absence of any constitutional regulation forbidding 

it, may be enlarged, * * * extended or curtailed, or withdrawn altogether, as the 

legislature shall determine.' Rogers v. Burlington, 3 Wall. (70 U. S.) 654, 663, 18 L. Ed. 

79." Harsha v City of Detroit, 261 Mich 586, 591. 246 NW 849 (1933). (Emphasis 

added). 

"There is no doubt that it is competent for the Legislature to delegate its control 

over and power to regulate charges of common carriers operating within the state to a 

board or commission created for that purpose and within the range of legitimate 

municipal purposes to municipalities, but when such power is delegated to a municipal 

corporation by its charter it must be done in express terms."" Traverse City v Michigan 

RR Comm'n, 202 Mich 575, 581, 168 NW 481 (1918). (Emphasis added). 

Thus, the 1908 Constitution gave to municipalities only that authority the 

Legislature deemed appropriate to grant. The 1963 Constitution constituted a sea change 

8 



in authority that municipalities derived directly from the Constitution. The Convention 

Comment to art 7, § 22 notes that the 1963 revision of art 8, § 21 of the 1908 constitution 

"reflects Michigan's successful experience with home rule. The new language is a more 

positive statement of municipal powers, giving home rule cities and villages full power 

over their own property and government, subject to this constitution and law." (Emphasis 

added). Thus, it is clear that the requirement of a specific delegation of legislative powers 

to a municipality that had previously been in existence was removed in the 1908 

constitution. This is reinforced by the addition of art 7, § 34 to the 1963 Constitution. 

That provision required the constitutional provisions and state laws concerning cities to 

be liberally construed. 

The addition of an entirely new section of the Constitution requiring a liberal 

construction of the authority of cities is a significant change and one that cannot be 

ignored. Cities are no longer "creatures of the state" whose existence and authority can be 

extinguished by the whim of the legislature. Cities are constitutional enfities that enjoy 

not only constitutional authority, but a liberal understanding of the additional powers 

given them by "we, the People." 

C. Constitutional Amendments Supersede Supreme Court Precedent. 

The City of Lansing does not quarrel with the proposition that: " ' I t is the Supreme 

Court's obligation to overrule or modify case law i f it becomes obsolete, and until [that] 

Court takes such action, the Court of Appeals and all lower courts are bound by that 

authority.' Boydv WG Wade Shows, 443 Mich 515, 523, 505 NW2d 544 (1993), 

overruled on other grounds Karaczewski v Farbman Stein & Co, 478 Mich 28, 732 

9 



NW2d 56 (2007)." What the City does quarrel with is the suggestion by Plaintiff that an 

explicit change to the Constitution must literally be ignored until this Court recognizes 

that change. This position is both illogical and contrary to established law. Such a 

position is inimical to one of the most basic foundations of our system of justice and self-

governance. "That the people have an original right to establish, for their future 

government, such principles as, in their opinion, shall most conduce to their own 

happiness, is the basis, on which the whole American fabric has been erected. Marbury v. 

Madison, 5 U.S. 137, 176, 2 L. Ed. 60 (1803)." 

This Court has rightfully acknowledged it is "a fundamental principle of 

constitutional construction that we determine the intent of the framers of the Constitution 

and of the people adopting it," Holland v Heavlin. 299 Mich 465, 470, 300 NW 777 

(1941), and we do this principally by examining its language. Bond v Ann Arbor Sch Dist, 

383 Mich 693, 699-700, 178 NW2d 484 (1970). And we must do this even in the face of 

existing decisions of this Court pertaining to the same subject because there is no other 

judicial body, state or federal, that possesses the authority to correct misinterpretations of 

the Michigan Constitution. People v Tanner, Mich , NW2d , 2014 

WL 2853770 (Docket No. 146211, June 23, 2014). 

However, this Court has also consistently recognized "the policy of stare decisis 

'is at its weakest when we interpret the Constitution because our interpretation can be 

altered only by constitutional amendment or by overruling our prior decisions' Kyser 

V. Kasson Twp, 486 Mich. 514, 534, n 15; 786 NW2d 543 (2010), q\xo\:mgAgostiniv. 

Felton, 521 U.S. 203, 235; 117 S Ct 1997; 138 L.Ed.2d 391 (1997)." People v Tanner, 

10 



Mich , NW2d , 2014 WL 2853770 (Docket No. 146211, June 23, 

2014). (Emphasis added). What is critical in this language is the use of the disjunctive 

"or." That is, there are two explicit ways Supreme Court precedent can become non-

binding: constitutional amendment or overruling by the Supreme Court itself. Plaintiff 

focuses only on the latter and completely ignores the former. That oversight is fatal to the 

Plaintiffs request for this Court to accept this case for review. There is nothing novel and 

certainly nothing improper in the Court of Appeals' decision in this case. That Court 

simply recognized that "we, the People" exercised our prerogative, amended the 

Constitution in 1963 and gave authority to municipalities that they did not have prior to 

1963. There is no requirement case law based on a constitutional provision (the ultimate 

expression of authority) no longer in existence continue to be followed. To the contrary, a 

change to the Constitution is an explicit reason to reject prior case law. 

This is entirely consistent with the approach taken by the United States Supreme 

Court. ''Stare decisis is a cornerstone of our legal system, but it has less power in 

constitutional cases, where, save for constitutional amendments, this Court is the only 

body able to make needed changes. See United States v. Scott, 437 U.S. 82, 101, 98 S.Ct 

2187, 2199, 57 L.Ed.2d 65 (1978)." Webster v Reproductive Health Servs, 492 US 490, 

518, 109 set 3040, 106 L Ed 2d 410 (1989). 

In United States v Chambers, 291 US 217, 54 S Ct 434, 78 L Ed 763 (1934), the 

United States Supreme Court discussed the effect of a constitutional amendment. "This 

Court takes judicial notice of the fact that the ratification of the Twenty-First Amendment 

of the Constitution of the United States, which repealed the Eighteenth Amendment, was 

11 



consummated on December 5, 1933. Dillon v. Gloss, 256 U.S. 368, 41 S.Ct. 510, 65 

L.Ed. 994. Upon the ratification of the Twenty-First Amendment, the Eighteenth 

Amendment at once became inoperative. Neither the Congress nor the courts could give 

it continued vitality. The National Prohibition Act^ to the extent that its provisions 

rested upon the grant of authority to the Congress by the Eighteenth Amendment^ 

immediately fell with the withdrawal by the people of the essential constitutional 

support" Chambers, 291 US at222. (Emphasis added). 

The Supreme Court went on to state: "The law here sought to be applied was 

deprived of force by the people themselves as the inescapable effect of their repeal of the 

Eighteenth Amendment. The principle involved is thus not archaic, but rather is 

continuing and vitaUthat the people are free to withdraw the authority they have 

conferred and, when withdrawn, neither the Congress nor the courts can assume the 

right to continue to exercise it. Id at 226. (Emphasis added). 

Judge Crosby of the California Court of Appeals succinctly provided the response 

to the suggestion that a Supreme Court decision - however much it might conflict with 

the current Constitution - must be followed until overruled by the Supreme Court itself: 

"In other words, the majority proposes to continue to follow, and require lower 

courts to follow, volumes of superseded precedent until one of the two Supreme Courts 

finds the time to weed it out. Much as one might lament the rent in our Constitution 

created by Proposition 8 and implemented in Lance W., to say nothing of the current 

United States Supreme Court's evident determination to restrict the scope of Fourth 

Amendment protections, it is not the place of an intermediate appellate court to ignore the 

12 



will of the electorate . . . " People v. Neer, 177 Cal. App. 3d 991, 1003, 223 Cal. Rptr. 

555, 562 (Cal. Ct. App. 1986) (Crosby, J, dissenting). 

D. Interpretation of Constitutional Provisions. 

The primary objective in interpreting a constitutional provision is to determine the 

original meaning of the provision to the ratifiers, "we the people," at the time of 

ratification. Nat'l Pride At Work, Inc. v. Governor of Michigan, 481 Mich. 56, 67, 748 

N.W,2d 524, 533 (2008). It is "a fundamental principle of constitutional construction that 

we determine the intent of the framers of the Constitution and of the people adopting it," 

Holland V. Heavlin. 299 Mich. 465, 470; 300 NW 777 (1941), and we do this principally 

by examining its language. Bond v. Ann Arbor Sch Dist, 383 Mich. 693, 699-700; 178 

NW2d 484 (1970). And we must do this even in the face of existing decisions of this 

Court pertaining to the same subject because there is no other judicial body, state or 

federal, that possesses the authority to correct misinterpretations of the Michigan 

Constitution. People v Tanner, Mich , NW2d , 2014 WL 2853770 

(Docket No. 146211, June 23, 2014). 

Based on the clear differences in the 1908 Constitution and the 1963 Constitution 

together with the Convention Comment to art 7, § 22 (that the 1963 revision of art 8, § 21 

of the 1908 constitution "reflects Michigan's successful experience with home rule. The 

new language is a more positive statement of municipal powers, giving home rule cities 

and villages full power over their own property and government, subject to this 

constitution and law"), it is beyond argument the changes were designed to grant more 

power and authority directly to municipalities. Because Lennane relied on the concept 

13 



embodied in the 1908 Constitution that cities had only those powers specifically granted 

to them, rather than the 1963 Constitution's explicit statements that cities had all powers 

except those explicitly withheld, its precedential value did not survive the adoption of the 

1963 Constitution. 

E . The City of Lansing's Prevailing Wage Ordinance Is a Constitutional 
Exercise of Authority Related to Its Municipal Concerns. 

In Rental Prop Owners Ass'n of Kent County v City of Grand Rapids, 455 Mich 

246, 253-254, 566 NW2d 514 (1997), this Court described the broad powers possessed 

by cities in Michigan: 

"Home rule cites have broad powers to enact ordinances for the benefit of 

municipal concerns under the Michigan Constitution. Const. 1963, art. 7, § 22 provides: 

Under general laws the electors of each city and village shall have the 
power and authority to frame, adopt and amend its charter, and to amend an 
existing charter of the city or village heretofore granted or enacted by the 
legislature for the government of the city or village. Each such city and 
village shall have power to adopt resolutions and ordinances relating to its 
municipal concerns, property and government, subject to the constitution 
and law. No enumeration of powers granted to cities and villages in this 
constitution shall limit or restrict the general grant of authority conferred by 
this section. 

Art 7, § 34 of the Michigan Constitution states further: 

The provisions of this constitution and law concerning counties, townships, cities 

and villages shall be liberally construed in their favor. 

14 



The authority of home rule cities to enact and enfoi-ce ordinances is further defined 

by the home rule cities act, M.C.L. § 117.1 etseg.; M.S.A. § 5.2071 et seg. It provides in 

relevant part: 

For the exercise of all municipal powers in the management and control of 
municipal property and in the administration of the municipal government, 
whether such powers be expressly enumerated or not, for any act to 
advance the interests of the city, the good government and prosperity of the 
municipality and its inhabitants and through its regularly constituted 
authority to pass all laws and ordinances relating to its municipal concerns 
subject to the constitution and general laws of this state. [M.C.L. § 
I17.4j(3); M.S.A. § 5.2083(3).] 

The home rule cities act is intended to give cities a large measure of home rule. It 

grants general rights and powers subject to enumerated restrictions. Detroit v. Walker, 

445 Mich. 682, 690, 520 N.W.2d 135 (1994); Conroy v. Battle Creek, 314 Mich. 210, 22 

N.W.2d 275 (1946)." 

The Act explicitly requires a City Charter to contain a provision for "[a]n annual 

appropriation of money for municipal purposes." MCL 117.3(h). Additionally, MCL 

117.30) provides: 

The public peace and health and for the safety of persons and property. In 
providing for the public peace, health, and safety, a city may expend funds 
or enter into contracts with a private organization, the federal or state 
government, a county, village, or township, or another city for services 
considered necessary by the legislative body. Public peace, health, and 
safety services may include the operation of child guidance and community 
mental health clinics, the prevention, counseling, and treatment of 
developmental disabilities, the prevention of drug abuse, and the counseling 
and treatment of drug abusers. 

MCL 117.4i(d) states: "The regulation of trades, occupations, and amusements 

within city boundaries, i f the regulations are not inconsistent with state or federal law. 
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and the prohibition of trades, occupations, and amusements that are detrimental to the 

health, morals, or welfare of the inhabitants of that city." 

MCL 117.4j(3) states: "For the exercise of all municipal powers in the 

management and control of municipal property and in the administration of the municipal 

government, whether such powers be expressly enumerated or not; for any act to 

advance the interests of the city, the good government and prosperity of the 

municipality and its inhabitants and through its regularly constituted authority to pass all 

laws and ordinances relating to its municipal concerns subject to the constitution and 

general laws of this state." (Emphasis added). 

"Municipal concern" is not defined in the Constitution. At the time our 1963 

Constitution was ratified, the term "concern" was commonly defined as "a matter of 

interest or importance to one; that which relates to or affects one; affair; matter; business" 

or "interest in or regard for a person or thing." Webster's Third New International 

Dictionary (1961). See, People v Tanner, Mich , _NW2d , 2014 WL 

2853770 (Docket No. 146211, June 23, 2014). 

When the dictionary definition of a municipal "concern" is read in conjunction 

with the explicit grants of authority contained in the Home Rule Cities Act, is cannot be 

seriously disputed that how a city chooses to spend its scarce financial resources is not a 

matter of municipal concern. It is perhaps the quintessential example of a municipal 

concern. 
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Contrary to Plaintiffs argument, the Prevailing Wage Ordinance does not attempt 

to regulate the conduct of third parties. The ordinance applies only to those who seek to 

do business with the City. I f a company does not wish to pay its employees the prevailing 

wage, it is not compelled to do so. It is free to go elsewhere and sell its services - even 

within the City of Lansing. The only consequence is that the City chooses not to do 

business with that entity. It is difficult to even fashion an argument that the Prevailing 

Wage Ordinance does not apply to a matter of municipal concern. 

Plaintiffs arguments on the continued viability of Lennane are focused on 

legislative action and the absence of a Supreme Court case explicitly overruling Lennane. 

What Plaintiff ignores are the changes to the Constitution and this Court's holdings 

regarding the meaning of those changes. In City of Detroit v Walker, 445 Mich 682, 689-

690, 520 NW2d 135 (1994), this Court held: "Our municipal governance system has 

matured to one of general grant of rights and powers, subject only to certain enumerated 

restrictions instead of the earlier method of granting enumerated rights and powers 

definitely specified. The convention comment to the most recent amendment of the 

Michigan Constitution announces best the current relationship between municipalities 

and the state. It provides that 'a revision of Sec. 21, Article VI I I , of the present [1908] 

constitution reflects Michigan's successful experience with home rule. "' (Emphasis in 

original). Plaintiff dismisses this key holding by simply dismissing the idea the changes 

in the 1963 Constitution are significant. In fact, Plaintiff fails to even address the addition 

of art 7, § 34 to the 1963 Constitution. That failure reflects the Plaintiffs myopic view 
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that there really aren't any significant differences between the two documents when it 

comes to municipal authority. 

The Plaintiff fails to recognize what this Court has recognized and what the Court 

of Appeals recognized: it is not 1923. The changes to the 1908 Constitution incorporated 

in the 1963 Constitution are real and meaningful. Those changes cannot be ignored. 

Supreme Court case law that relied on the 1908 Constitution is no longer precedential 

when constitutional amendments (or, as here, an entirely new Constitution is ratified 

following a Constitutional Convention) dissolve the constitutional provisions previously 

relied on. That is precisely what occurred in this case. 

The decision of the Court of Appeals is not clearly erroneous. It reflects the reality 

of the constitutional power granted to cities by the 1963 Constitution. That reality is 

reflected in the plain language of art 7, § 22 and art 7, § 34. This Court has recognized the 

significance of that language and the differences between that language and the 

provisions of the 1908 Constitution. The Court .of Appeals did not ignore or implicitly 

overrule Supreme Court precedent. It recognized what is plain to see: Lennane was based 

on an outdated and superseded Constitution. The action of "we, the People" in convening 

a Constitutional Convention and ratifying a new Constitution in 1963 resulted in the 

death oi Lennane. The Court of Appeals simply buried the body. This Court should deny 

the Plaintiffs Application for Leave to Appeal. 
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. J * l ^ ' ' 

The Defendant respectfully r 

Leave to Appeal. 

Dated: July 28, 2014 
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.950 Trade Ceiitfe y/ayjSuite 310 
Kalamazoo, Ml49db2 
(269) 226-8822 

Open.18566.30027.14340151-1 

19 


