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STATEMENT OF BASIS OF JURISDICTION 

T h i s i s an A p p l i c a t i o n f o r Leave t o Appeal t h e June 5, 2014 
p u b l i s h e d Opinion/Order o f t h e Court o f Appeals, brought by 
Def e n d a n t - A p p e l l a n t Laura Beal pursuant t o MCR 7.302. MCR 
7.301(A)(2), c o n f e r s j u r i s d i c t i o n over such m a t t e r s i n t h i s Court. 
The A p p l i c a t i o n i s b e i n g s u b m i t t e d w i t h i n 42 days o f t h e f i l i n g 
d a t e o f t h e Court o f Appeals' Opinion/Order and i s t h e r e f o r e 
t i m e l y s u b m i t t e d . 
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STATEMENT REGARDING ORDER FROM WHICH APPEAL I S TAKEN 

D e f e n d a n t - A p p e l l a n t Laura Heal, seeks leave t o appeal t h e 
d e c i s i o n o f t h e Court o f Appeals, a f f i r m i n g t h e Menominee County-
Probate Court's award o f a p p r o x i m a t e l y $30,000.00 o f unused 
f u n d r a i s e d monies, under a c o n s t r u c t i v e t r u s t t h e o r y , t o t h e 
e s t a t e o f t h e decedent, f o r whose b e n e f i t t h e monies had been 
r a i s e d by h i s two daughters, n o t w i t h s t a n d i n g decedent's g i f t o f 
those monies t o h i s two daughters b e f o r e he d i e d . 

The g i f t was i n v a l i d a t e d by t h e Court o f Appeals on two 

separate grounds. F i r s t was t h a t t h e decedent's i n t e r e s t i n t h e 

monies g i f t e d was an expectancy i n t e r e s t o n l y , n o t an ownership 

i n t e r e s t , and, as such, c o u l d n ot be g i f t e d . T h i s r u l i n g i s 

c l e a r l y erroneous as b e i n g i n d i r e c t v i o l a t i o n t o MCL 554,35, 

w h i c h a l l o w s f o r expectancy i n t e r e s t s t o be g i f t e d . 

Second was t h a t t h e r e q u i r e d element o f d e l i v e r y was m i s s i n g . 

T h i s r u l i n g i s a l s o c l e a r l y erroneous as b e i n g c o n t r a r y t o t h e 

e s t a b l i s h e d case law o f t h i s S t a t e t h a t d e l i v e r y i s s a t i s f i e d when 

the i t e m g i f t e d i s a l r e a d y i n possession o f t h e donee a t t h e t i m e 

t h e g i f t i s made. [ B u r t v. Bank of Saginaw, 241 Mich. 216, 223, 

217 N.W. 71 (1928); Davidson v. Bugbee, 227 Mich, App. 264, 268, 

575 N,W.2d 574 (1997)] 

The Menominee County Probate Court October 22, 2012 D e c i s i o n 

i s a t t a c h e d h e r e t o as E x h i b i t A. The Court o f Appeals June 5, 

2014 O p i n i o n and Order i s a t t a c h e d h e r e t o as E x h i b i t B. 
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STATEMENT OF THE QUESTIONS PRESENTED 

I . 

DOES NOT THE LAW OF CONSTRUCTIVE TRUSTS REQUIRE FOR THE COURT TO 
FIND THAT SOMEONE ELSE OWNS THE PROPERTY, BEFORE I T CAN TAKE TITLE 
AWAY FROM THE ACTUAL LEGAL TITLE HOLDER? 

D e f e n d a n t / A p p e l l a n t says "YES' 
T r i a l Court s a i d "NO" 
Court o f Appeals s a i d "NO" 
Th i s Court s h o u l d say "YES" 

I I . 

I F T ITLE TO MONIES RAISED, BY ONE PERSON FOR THE BENEFIT OF 
ANOTHER, I S , BY WAY OF COURT IMPOSED CONSTRUCTIVE TRUST, GIVEN TO 
THE PERSON FOR WHOSE BENEFIT THE MONIES WERE RAISED, DOES NOT THAT 
PERSON THEN HAVE A SUFFICIENT ENOUGH OWNERSHIP INTEREST (EITHER 
PRESENT OR EXPECTANT) TO BE ABLE TO MAKE A GIFT OF THOSE MONIES? 

D e f e n d a n t / A p p e l l a n t says "YES' 
T r i a l Court s a i d "NO" 
Court o f Appeals s a i d "NO" 
T h i s Court s h o u l d say "YES" 

I I I . 

I S THE DELIVERY ELEMENT OF A VALID GIFT MET WHEN THE ITEM GIFTED 
I S ALREADY IN THE POSSESSION OF THE DONEE AT THE TIME THE GIFT I S 
MADE? 

Defendcint/Appellant says "YES' 
T r i a l Court d i d n o t address 
Court o f Appeals s a i d "NO" 
Th i s Court s h o u l d say "YES" 

v u i 



INTRODUCTION AND REASONS FOR GRANTING THE APPLICATION 

T h i s i s an appeal from a p u b l i s h e d Court o f Appeals d e c i s i o n 

a f f i r m i n g t h e Menominee County Probate Court's i m p o s i t i o n o f a 

c o n s t r u c t i v e t r u s t , over monies on d e p o s i t i n a l o c a l bank account 

i n t h e name o f Defendant/Appellant, and o r d e r i n g t h a t those monies 

had t o be p a i d t o t h e P l a i n t i f f / A p p e l l e e E s t a t e , even though t he 

c o u r t found t h a t decedent had g i f t e d t h e monies b e f o r e he d i e d t o 

h i s two daughters, who r a i s e d them t h r u a f u n d r a i s e r t h e y h e l d f o r 

th e b e n e f i t o f t h e i r t e r m i n a l l y i l l f a t h e r ; t h e c o u r t h o l d i n g f o r 

the g i f t t o be i n v a l i d on t h e ground t h a t decedent o n l y owned an 

expectancy i n t e r e s t i n the monies which c o u l d n o t be g i f t e d . 

T h i s case d e a l s w i t h a f a i r l y common f a c t u a l s i t u a t i o n , and 

i t r a i s e s an i m p o r t a n t l e g a l i s s u e o f f i r s t i m p r e s s i o n t o t h e 

j u r i s p r u d e n c e o f t h e S t a t e o f Michigan, i . e . - who i s t h e owner o f 

monies which are r a i s e d t h r o u g h t he f u n d r a i s i n g e f f o r t s o f one 

person (a daughter) f o r t h e b e n e f i t o f an o t h e r person (her 

f a t h e r ) . S u r p r i s i n g l y , t h e r e i s l i t t l e r e p o r t e d case law t o be 

found on t h i s i s s u e i n o t h e r j u r i s d i c t i o n s as w e l l . One f a c t u a l l y 

s i m i l a r case was found i n New Jersey; b e i n g t h e case o f Jn the 

M a t t e r of Marihel Gonzalez, deceased, 262 N. J. Super. 456, 621 

A.2d 94 (1992). I n t h a t case t h e new Jers e y c o u r t s a i d : 

The very common f a c t u a l background o f t h i s c o n t e s t e d 
m o t i o n s u r p r i s i n g l y has not been addressed i n any p r i o r 
r e p o r t e d New Jersey opinion. (Emphasis s u p p l i e d . ) 



with the f a c t s o f t h i s case b e i n g c l e a r , s t r a i g h t - f o r w a r d , 

and i n r e l e v a n t p a r t uncontested, i t a l l o w e d a good o p p o r t u n i t y 

f o r t h e e s t a b l i s h m e n t o f some sound case law on an i m p o r t a n t l e g a l 

i s s u e ; u n f o r t u n a t e l y t h e Court o f Appeals d i d n o t p r o v i d e t h i s . 

Rather, b o t h t h a t Court and t h e t r i a l c o u r t f a i l e d t o answer t h i s 

ownership q u e s t i o n head-on, and, i n dancing around i t , t h e y have 

each s e v e r e l y m i s i n t e r p r e t e d and e r r o n e o u s l y a p p l i e d e x i s t i n g law 

r e g a r d i n g b o t h c o n s t r u c t i v e t r u s t s and g i f t s . I n t h e process o f 

these j u d i c i a l misadventures, b o t h lower Courts u l t i m a t e l y r e l i e d 

upon and used e q u i t y t o s a n c t i o n an i n j u s t i c e , r a t h e r t h a n p r e v e n t 

one; a t r u e p e r v e r s i o n o f t h e i r e q u i t a b l e a u t h o r i t y . T h i s Court 

needs t o i n t e r v e n e t o b o t h c o r r e c t the c l e a r e r r o r s committed and 

t o i d e n t i f y what Mi c h i g a n law i s on t h i s i m p o r t a n t l e g a l i s s u e . 

Both lower Courts found f o r t h e i m p o s i t i o n o f a c o n s t r u c t i v e 

t r u s t t o be a p p r o p r i a t e , and f o r t h e s u b j e c t monies t o b e l o n g t o 

t h e decedent's e s t a t e , y e t t h e y a l s o s p e c i f i c a l l y found t h a t the 

decedent d i d n o t own the monies. These are dead-on c o n t r a d i c t o r y 

r u l i n g s , as a decedent's e s t a t e i s o n l y comprised o f p r o p e r t y 

owned by a decedent. Both Courts f a i l e d t o answer two i m p o r t a n t 

q u e s t i o n s : [1] how monies n o t owned by a decedent c o u l d be o r d e r e d 

p a i d i n t o h i s e s t a t e , and [2] how l e g a l t i t l e t o monies c o u l d be 

t a k e n away from t h e daughter, under a c o n s t r u c t i v e t r u s t t h e o r y , 

w i t h o u t the c o u r t f i r s t f i n d i n g and i d e n t i f y i n g t h e i r t r u e owner; 

these answers have r a t h e r been l e f t t o s p e c u l a t i o n and c o n j e c t u r e . 



The law o f c o n s t r u c t i v e t r u s t s has been e s t a b l i s h e d , and w e l l 

s e t t l e d , i n Michigan f o r many ye a r s . A c o n s t r u c t i v e t r u s t i s 

n e i t h e r an a c t u a l e x i s t i n g t r u s t , nor a t r u s t which i s t o be s e t 

up by t h e c o u r t f o r f u t u r e use. Rather, a c o n s t r u c t i v e t r u s t i s a 

c r e a t u r e o f e q u i t y used when a c o u r t o f e q u i t y s p e c i f i c a l l y f i n d s 

t h a t p r o p e r t y l e g a l owned by one person r e a l l y belongs t o another 

- the ^^true" owner. I t i s a l e g a l f i c t i o n used t o r e c o g n i z e t h e 

r i g h t s o f the " t r u e " owner and, i n d o i n g so, accomplish j u s t i c e . 

Once the c o u r t determines f o r someone o t h e r t h a n t h e l e g a l 

owner t o be t h e t r u e owner o f p r o p e r t y , t h a t t r u e owner's r i g h t s 

are i m m e d i a t e l y e s t a b l i s h e d , r e t r o a c t i v e t o the time t h e p r o p e r t y 

f i r s t came i n t o t h e l e g a l ownership o f t h e o t h e r person. That 

o t h e r person's ownership i s s t r i p p e d away,• as though i t never 

e x i s t e d , and t h e y are c o n s i d e r e d as h a v i n g h e l d t h e i r " l e g a l " 

t i t l e as a t r u s t e e f o r t h e b e n e f i t o f the t r u e owner; hence t h e 

l e g a l f i c t i o n o f a " c o n s t r u c t i v e t r u s t " h a v i n g e x i s t e d . A 

c o n s t r u c t i v e t r u s t e x i s t s r e t r o a c t i v e l y , n o t p r o s p e c t i v e l y . 

T h e r e f o r e , i n o r d e r f o r a c o u r t t o use t h e e q u i t a b l e remedy 

o f c o n s t r u c t i v e t r u s t , i t must f i r s t f i n d f o r someone o t h e r t h a n 

t h e l e g a l owner o f t h e p r o p e r t y t o be t h e t r u e owner, and i t must 

i d e n t i f y who t h a t t r u e owner i s . The lower Courts i n t h i s m a t t e r 

never t e l l us who t h e t r u e owner o f t h e f u n d r a i s e d monies i s . 

They o n l y t e l l us who t h e owner i s n o t ; i t i s n o t t h e daughter, 

who r a i s e d t h e monies, and i t i s n o t her f a t h e r , f o r whose b e n e f i t 



she r a i s e d them. They t h e n c o n t r a d i c t t h e i r f i n d i n g t h a t t h e 

f a t h e r i s n o t t h e owner by o r d e r i n g t h e money p a i d t o h i s e s t a t e . 

(See t h e ICLE Case Summary, a t t a c h e d h e r e t o as E x h i b i t C, showing 

how t h e Court o f Appeals O p i n i o n i n t h i s case has been r e p o r t e d 

and i s b e i n g c i r c u l a t e d t h r o u g h o u t t h e S t a t e . ) 

The p r i m a r y f u n c t i o n o f a c o u r t ' s w r i t t e n o p i n i o n i s t o 

answer t h e l e g a l q u e s t i o n s p r e s e n t e d i n the case. T h i s s h o u l d be 

done i n a c l e a r , s t r a i g h t - f o r w a r d , l e g a l l y supported and reasoned 

f a s h i o n , so the answers g i v e n are understandable by t h e p a r t i e s , 

t h e bench & bar, and t h e p u b l i c a t - l a r g e . U n f o r t u n a t e l y t r y i n g t o 

answer who the lower c o u r t s found f o r t h e t r u e owner o f the 

f u n d r a i s e d monies t o be (and why), by r e a d i n g t h e i r o p i n i o n s , i s 

l i k e t r y i n g t o answer t h e q u e s t i o n "Where's Waldo?"; i t i s v e r y 

d i f f i c u l t t o determine and no one seems t o know f o r sure. 

The t r i a l c o u r t m i s a p p l i e d b o t h t h e law o f c o n s t r u c t i v e 

t r u s t s , and t h e case o f D e t r o i t Bank and Trust Company v. Grout, 

95 Mich App 253, 277-8, 289 NW2d 898, 909 (1980) - an a c t u a l t r u s t 

case, b o t h o f which i t r e l i e d upon i n " s e t t i n g up" an i n t e r v i v o s 

t r u s t and o r d e r i n g f o r t h e monies t o be p a i d i n t o t h e decedent's 

E s t a t e . I n d o i n g so, i t a l s o found t h a t t h e decedent h e l d an 

"expectancy" i n t e r e s t i n the account funds (presumably as t h e 

remainder b e n e f i c i a r y o f the t r u s t i t had s e t up) . T h i s , a t 

l e a s t , s e r v e d t o c r e a t e a nexus between t h e decedent and t h e funds 

so as t o j u s t i f y them b e i n g o r d e r e d p a i d i n t o h i s E s t a t e ; which 



o f t h a t s t a t u t e must have on t h e t r i a l c o u r t ' s D e c i s i o n i n t h i s 

r e g a r d , n o t w i t h s t a n d i n g t h a t i t was t h e main i s s u e on appeal. 

The Court o f Appeals a c t u a l l y seems t o be somewhat unsure o f 

i t s p o o r l y reasoned d e c i s i o n , by a t t e m p t i n g t o j u s t i f y i t s r u l i n g 

a t t h e end o f t h e Opinion, where i t s t a t e s : "Jn any events ... there 

is no evidence that Stephen made any kind of delivery, not even de 

minimus cons tractive del i very. Tha t being the case, we mus t 

conclude that no valid gift occurred." (p. 4) {Emphasis added.) 

T h i s i s ag a i n , u n f o r t u n a t e l y , a r u l i n g t h a t i s c o n t r a r y t o t h e 

e x i s t i n g , and l o n g s t a n d i n g , law o f t h i s S t a t e w i t h r e g a r d t o t h e 

making o f g i f t s . A l t h o u g h d e l i v e r y i s an element o f a v a l i d g i f t , 

t h a t element i s met when t h e donee i s a l r e a d y i n possession o f t h e 

g i f t e d p r o p e r t y a t t h e time t he g i f t i s made, which i s c l e a r l y t h e 

f a c t i n t h i s case. 

T h e r e f o r e , t o p r o v i d e p r o p e r case law guidance t o t h e bench, 

bar, and g e n e r a l p u b l i c , on an i m p o r t a n t and s i g n i f i c a n t l e g a l 

i s s u e o f f i r s t i m p r e s s i o n i n t h i s S t a t e [MCR 7.302(B) (3)] ; t o 

c o r r e c t t h e c l e a r l y erroneous d e c i s i o n o f t h e Court o f Appeals and 

p r e v e n t t h e c o n t r a d i c t i o n s and c o n f u s i o n caused by i t s 

m i s a p p l i c a t i o n o f w e l l - e s t a b l i s h e d and l o n g s t a n d i n g case law, 

s t a t u t o r y law, and e q u i t a b l e t h e o r i e s [MCR 7.302(B) (5)]; and t o 

p r e v e n t t h e m a t e r i a l i n j u s t i c e which has o b v i o u s l y been caused by 

t h i s c l e a r l y erroneous Court o f Appeals d e c i s i o n ; t h i s Court needs 

t o e i t h e r g r a n t t h e a p p l i c a t i o n , e n t e r a c o r r e c t f i n a l d e c i s i o n . 



o r e n t e r a peremptory o r d e r o f r e v e r s a l , p u r s u a n t t o MCR 

7.302(H) (1) . 

To leave t h i s case i n i t s c u r r e n t erroneous and muddled 

s t a t e , and t h e r e b y l e t s t a n d t he c o n t r a d i c t i o n s and c o n f u s i o n 

c r e a t e d by t h e Court o f Appeals d e c i s i o n w i t h r e g a r d t o the law o f 

c o n s t r u c t i v e . t r u s t s and g i f t s , as w e l l as leave u n r e s o l v e d t h e 

i m p o r t a n t i s s u e o f f i r s t i m p r e s s i o n which t h i s case r a i s e s , would 

be d o i n g a g r e a t d i s s e r v i c e t o the p r o f e s s i o n and t h e p u b l i c 

a l i k e , n o t t o mention t he l i t i g a n t s who have much i n v e s t e d i n 

t r y i n g t o r e c e i v e some modicum o f j u s t i c e i n t h i s m a t t e r , i n 

accordance w i t h t h e wishes and d e s i r e s o f t h e i r deceased f a t h e r . 

STATEMENT OF FACTS AND PROCEEDINGS 

The m a t e r i a l f a c t s o f t h i s case, which are s u b s t a n t i a l l y 

u n c o n t r o v e r t e d , and the proceedings had thus f a r , a re as f o l l o w s : 

1. The decedent, Stephen R. F i l i b e c k ( h e r e i n a f t e r a l s o 

S t e v e ) , d i e d i n t e s t a t e on September 10, 2010. A t t h a t t i m e he was 

m a r r i e d t o H e i d i F i l i b e c k ( h e r e i n a f t e r a l s o H e i d i ) , h i s second 

w i f e o f a p p r o x i m a t e l y f o u r and one h a l f y e a r s . They had no 

c h i l d r e n t o g e t h e r ; however, Steve had two a d u l t daughters, Laura 

F i l i b e c k , n/k/a Laura Beal ( h e r e i n a f t e r a l s o L a u r a ) , and L i s a 

F i l i b e c k ( h e r e i n a f t e r a l s o L i s a ) , from h i s f i r s t marriage t o Tammy 

We i n s c h r o t t ( h e r e i n a f t e r a l s o Tammy). H e i d i a l s o had t h r e e 

c h i l d r e n o f her own. [ T r i a l T r a n s c r i p t ( h e r e i n a f t e r TT), pgs. 168, 



was done by the t r i a l c o u r t pursuant t o MCL 554.35, which makes 

expectancy i n t e r e s t s " d e s c e n d i b l e " . 

The problem, however, i s t h a t t h i s s t a t u t e a l s o makes 

expectancy i n t e r e s t s " a l i e n a b l e " , meaning the y can be g i f t e d , and 

the t r i a l c o u r t a l s o found t h a t decedent had g i f t e d these monies 

t o h i s two daughters b e f o r e he d i e d . U n e x p l a i n a b l y , however, and 

w i t h o u t any r e f e r e n c e t o MCL 554.35, the t r i a l c o u r t i n v a l i d a t e d 

t h a t g i f t because the decedent d i d n o t "own" the funds, b u t r a t h e r 

o n l y h e l d an expectancy i n t e r e s t i n them. The c l e a r e r r o r o f t h i s 

r u l i n g was t h e main b a s i s o f t h e appeal t o t h e Court o f Appeals, 

and w h i l e t h a t Court u p h e l d a l l o f the t r i a l c o u r t ' s f i n d i n g s 

( i n c l u d i n g t h e decedent's ownership o f the "expectancy" i n t e r e s t 

and h i s making o f t h e g i f t ) , i t never addresses t h i s erroneous 

r u l i n g , nor even makes any mention o f MCL 554.35, i n i t s O p i n i o n . 

Rather t he Court o f Appeals, i n i t s own m i s a p p l i c a t i o n o f t h e 

law o f c o n s t r u c t i v e t r u s t s , a p p a r e n t l y b e l i e v e d a c o u r t o f e q u i t y 

can, t h r o u g h t h e use o f t h i s d o c t r i n e , e s t a b l i s h a t r u s t f o r the 

p a r t i e s . I t r e l i e s h e a v i l y on t h e case o f Babcock v. Fisk, 327 

Mich. 72, 41 N.W.2d 479 (1950) i n i t s Op i n i o n , however, a l s o 

m i s a p p l i e s t h e r u l i n g i n t h a t case, and f a i l s t o p r o p e r l y 

d i s t i n g u i s h t h e e x t r e m e l y i m p o r t a n t f a c t u a l d i f f e r e n c e s between 

t h a t case and t h e p r e s e n t one. 

Paramount i n t h a t r e g a r d i s how t h e funds were r a i s e d , f o r 

whose b e n e f i t t h e y were r a i s e d , and how t h e y were t o be managed. 



I n Babcock, a group o f "sympathetic people" ( n o n - f a m i l y members), 

t h r u a s t a t e w i d e newspaper campaign, s o l i c i t e d f o r cash donafcio-ns 

t o be sent t o an endowment fu n d which t h e y s e t up a t a bank t o be 

managed by a p p o i n t e d t r u s t e e s . These monies were f o r t h e b e n e f i t 

o f a 4 year o l d c h i l d . I n t h e case a t bar, t h e inonies were r a i s e d 

by way o f a l o c a l d i n n e r dance and r a f f l e o r g a n i z e d by a daughter 

f o r t h e b e n e f i t o f her t e r m i n a l l y i l l a d u l t f a t h e r (TT, p.58), and 

t h e y were d e p o s i t e d i n t o a bank account i n her name, w i t h h i s f u l l 

knowledge and consent, and a t h i s d i r e c t i o n (TT, pg. 127). 

While Babcock i s t h e o n l y Michigan case even c l o s e t o b e i n g 

o f p r e c e d e n t i a l v a l u e t o our i s s u e , i t s f a c t u a l d i f f e r e n c e s are 

major and cannot be i g n o r e d . The Court o f Appeals, u n f o r t u n a t e l y , 

d i d j u s t t h a t and made no att e m p t t o e x p l a i n , r e c o n c i l e , o r 

o t h e r w i s e d e a l w i t h those d i f f e r e n c e s . And, worse y e t , t h e Court 

o f Appeals does n o t even mention i n i t s O p i n i o n t h e r u l i n g i n t h e 

Babcock case t h a t i s most i m p o r t a n t and a p p l i c a b l e t o t h i s case, 

i . e . - t h a t a l l donated monies r e m a i n i n g when the young g i r l 

reached t h e age o f m a j o r i t y ( t h e n 21) were t o be t u r n e d over t o 

her o u t r i g h t , as her a b s o l u t e p r o p e r t y , and t h e t r u s t t e r m i n a t e d . 

The t r u s t i n Babcock was q u i t e o b v i o u s l y l e f t i n p l a c e by t h e 

c o u r t s i m p l y because o f t h e m i n o r i t y age o f the person f o r whose 

b e n e f i t those monies had been r a i s e d . That r u l i n g was w e l l 

reasoned and makes good sense under t h e f a c t s o f t h a t case. Why 

th e Court o f Appeals i n t h i s case, however, b e l i e v e d t h a t Babcock 



r e q u i r e d f o r i t t o have t o s e t up a t r u s t t o a c t as owner o f t h e 

funds r a i s e d by a daughter f o r the b e n e f i t o f her 62 year o l d 

f a t h e r , which were p l a c e d i n an account i n her name a t her 

f a t h e r ' s d i r e c t i o n , and w i t h h i s f u l l knowledge and consent, i s 

n e i t h e r known, nor can i t be d e c i p h e r e d from t h e O p i n i o n rendered. 

The Bal^cock r u l i n g , when c o r r e c t l y reasoned and p r o p e r l y 

a p p l i e d t o t h e f a c t s o f t h i s case, a c t u a l l y s upports t h e p o s i t i o n 

o f t h e Defe n d a n t / A p p e l l a n t t h a t she and her s i s t e r were t h e l e g a l 

owners o f t h e account monies, as t h e donees o f the g i f t made t o 

them by t h e i r f a t h e r . Under t h e BaJbcoc^c r u l i n g , t h e decedent i n 

t h i s case would be t h e owner o f the r a i s e d monies, and as owner 

would have had t h e r i g h t t o g i f t them away. A l t h o u g h BajbcocJc was 

argued t o t h e t r i a l c o u r t by Defendant/Appellant, i n sup p o r t o f 

her p o s i t i o n , i t was n o t even mentioned i n t h a t c o u r t ' s D e c i s i o n . 

While not a c t u a l l y s a y i n g so, i t appears, from i t s c u r s o r y 

d i s c u s s i o n o f Babcock, t h a t t h e Court o f Appeals f e l t i t was t h e 

c o u r t c r e a t e d t r u s t t h a t owned t h e funds. And t h a t i t f u r t h e r 

agreed, t h r u i t s a f f i r m a n c e o f the t r i a l c o u r t ' s D e c i s i o n , t h a t 

t h e decedent h e l d an expectancy i n t e r e s t i n those funds which he 

c o u l d n o t g i f t , b u t which r a t h e r had t o descend t o h i s h e i r s p er 

AfCL 554.35. T h i s must be a r r i v e d a t t h r o u g h s p e c u l a t i o n however, 

as t h e Court o f Appeals f a i l s t o even mention MCL 554.35 i n i t s 

O p i n i o n ; nor does i t d i s c u s s t h e e f f e c t t h e " ^ a l i e n a b l e " language 



172, 202, Sc 232; T r i a l Court D e c i s i o n d a t e d October 22, 2012 

( h e r e i n a f t e r TCD), p. 1] 

2. A f t e r t h e i r d i v o r c e , Steve and Tammy remained v e r y c l o s e 

r i g h t up u n t i l t h e time o f h i s death. Steve was a l s o v e r y c l o s e 

w i t h h i s two daughters, b o t h o f whom had l i v e d w i t h him a f t e r t h e 

d i v o r c e , and u n t i l t h e y l e f t home t o a t t e n d c o l l e g e . (TT, pgs. 

123, 194, 202, & 232-233] 

3. Steve was employed f o r many years by t h e S t a t e o f 

Michigan, as a c u s t o d i a n a t i t s Stephenson, Michigan S t a t e P o l i c e 

Post, however had been l a i d o f f i n October o f 2009, due t o budget 

c u t s . As a r e s u l t , Steve l o s t h i s employment b e n e f i t s , i n c l u d i n g , , 

b u t n o t l i m i t e d t o , h i s h e a l t h i n s u r a n c e . 

(TT, pgs. 78, 88, & 245; TCD, p. 1; Defendant's E x h i b i t s 4 & 5] 

4. A p p r o x i m a t e l y 6 months l a t e r , i n A p r i l o f 2010, Steve was 

diagnosed w i t h cancer which he l e a r n e d would r e q u i r e e x t e n s i v e 

medical t r e a t m e n t , i n c l u d i n g chemotherapy, a t an e x o r b i t a n t c o s t , 

f o r which he t h e n had no in s u r a n c e coverage. I t was t h i s cancer 

which u l t i m a t e l y t ook h i s l i f e 4M months l a t e r . (TT, pgs. 79-80, 

244, & 252; Defendant's E x h i b i t s 4 & 5] 

5. His daughter Laura came up w i t h t h e i d e a o f p u t t i n g on a 

b e n e f i t d i n n e r / d a n c e / r a f f l e f o r her f a t h e r as a means o f r a i s i n g 

money t o h e l p cover t h e c o s t o f h i s chemotherapy. She t h e n p u t 

f o r t h t h e e x t e n s i v e time and e f f o r t needed t o p l a n , c o o r d i n a t e , 

o r g a n i z e , and host t h e a f f a i r . A p p r o x i m a t e l y $45,000.00 was 
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r a i s e d t h r o u g h t h e s a l e o f t i c k e t s t o an a l l you c o u l d eat and 

d r i n k d i n n e r , l i v e e n t e r t a i n m e n t and dancing, and a chance t o w i n 

an e x t e n s i v e a r r a y o f donated p r i z e s , by way o f a number o f 

d i f f e r e n t r a f f l e s and a u c t i o n s which were conducted t h r o u g h o u t t he 

evening o f t h e b e n e f i t . N e i t h e r Steve, n or h i s w i f e H e i d i , were 

i n any way i n v o l v e d w i t h t h e p l a n n i n g o r h o s t i n g o f t h i s b e n e f i t . 

(TT, pgs. 54, 58, 70-73, 75-76, 89-91, 181, 186, 213-215, & 246-

249; TCD, p. 1; Defendant's E x h i b i t s 4 & 5) 

6. The monies r a i s e d by Laura, by way o f t h i s b e n e f i t , were 

a l l p u t i n t o a separate p e r s o n a l bank account e n t i t l e d i n Laura's 

name alone, w i t h her s i s t e r L i s a named as payable on death 

b e n e f i c i a r y . Steve, whose name was n o t on the account, b o t h 

requested, and approved o f , t h i s b e i n g done, and was a l s o p r o v i d e d 

w i t h c o p i e s o f t h e account opening c a r d and t h e r e g u l a r account 

statements. (TT, pgs. 16-17, 26, 123-127, & 249-250; TCD, p. 1) 

7. A f t e r t h e b e n e f i t was h e l d , and the monies r a i s e d , Steve 

and h i s f a m i l y l e a r n e d t h a t t h e S t a t e Troopers had t a k e n a c t i o n on 

h i s b e h a l f t o get h i s employment r e i n s t a t e d , so he c o u l d t h e n 

f o r m a l l y r e t i r e w i t h a l l o f h i s employment b e n e f i t s r e i n s t a t e d , 

i n c l u d i n g h i s h e a l t h i n s u r a n c e . (TT, pgs. 91, & 245-246; TCD, p . l ) 

8. Due t o b o t h [1] t h e r e i n s t a t e m e n t o f Steve's h e a l t h 

i n s u r a n c e and [2] a r e d u c t i o n / w a i v e r o f a l o t o f Steve's med i c a l 

b i l l s o b t a i n e d t h r o u g h t h e a c t i o n s o f Laura, who was employed as a 

c e r t i f i e d m e d i c a l p r o v i d e r a t t h e l o c a l h o s p i t a l where Steve had 
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r e c e i v e d h i s m e d i c a l t r e a t m e n t s , a l l o f Steve's medical b i l l s were 

p a i d i n f u l l w i t h o u t Laura needing t o use most o f t h e b e n e f i t 

monies she had r a i s e d . (TT, pgs. 48-49, 188, 213-214, 252-260; 

TCD, pgs. 1 & 2) 

9. Laura, a f t e r c o n s u l t i n g w i t h Steve as t o what he might 

l i k e t o have done w i t h those b e n e f i t monies, u l t i m a t e l y [1] used 

$9, 500.00 t o pay o f f t he mortgage on Steve's home, so t h a t H e i d i 

would n o t have any mortgage payment, [2] p a i d some o t h e r 

m i s c e l l a n e o u s expenses t o t a l i n g $2,250.00, and [3] t h e n s p l i t t h e 

re m a i n i n g balance, o f a p p r o x i m a t e l y $30,600.00, e q u a l l y between 

h e r s e l f and L i s a , f o r use i n c o m p l e t i n g t h e i r e d u c a t i o n s . A l l o f 

these e x p e n d i t u r e s were made w i t h t h e f u l l knowledge, consent, and 

a p p r o v a l , and a t t h e s p e c i f i c d i r e c t i o n , o f Steve. (TT, pgs. 129, 

140-147, 223-227, 237-239, & 249-252; TCD, pgs. 1 & 2] 

10. A f t e r Steve d i e d , H e i d i had h e r s e l f a p p o i n t e d as 

Personal R e p r e s e n t a t i v e o f h i s E s t a t e . She t h e n f i l e d a c r i m i n a l 

c o m p l a i n t a g a i n s t Laura, a l l e g i n g Laura had embezzled t h e b e n e f i t 

monies. T h i s c o m p l a i n t was i n v e s t i g a t e d by t h e Mich i g a n S t a t e 

P o l i c e and r e s u l t e d i n no f o r m a l c r i m i n a l charges b e i n g b r o u g h t , 

p e r b o t h t h e f i n d i n g s o f the i n v e s t i g a t i o n and t h e d e c i s i o n o f t h e 

Menominee County P r o s e c u t i n g A t t o r n e y ' s o f f i c e . (TT, pgs. 12-17, 

26, & 28-29) 

11. H e i d i a l s o b r o u g h t t h e p r e s e n t c i v i l a c t i o n a g a i n s t 

Laura t o r e c o v e r f o r t h e E s t a t e , and u l t i m a t e l y h e r s e l f as t h e 
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p r i m a r y b e n e f i c i a r y o f t h e E s t a t e , t h e b e n e f i t monies r e c e i v e d by 

Laura and L i s a , under a c o n s t r u c t i v e t r u s t t h e o r y . 

12. The Probate Court, a f t e r s e t t i n g f o r t h i t s f i n d i n g s i n a 

t h r e e page D e c i s i o n , r u l e d t h a t an inter vivos c o n s t r u c t i v e t r u s t 

was b e i n g e s t a b l i s h e d by t h e c o u r t . 

13. The Probate Court f u r t h e r r u l e d t h a t , because o f t h e 

i n t e r v i v o s c o n s t r u c t i v e t r u s t which i t had e s t a b l i s h e d , Steve d i d 

no t own t h e funds and t h e r e f o r e h i s l i f e t i m e g i f t o f the same t o 

h i s two daughters was v o i d ; a l l Steve owned, per t h e c o u r t ' s 

r u l i n g , was an expectancy i n t e r e s t i n the funds, as a b e n e f i c i a r y 

o f t h e t r i a l c o u r t ' s e s t a b l i s h e d t r u s t , which t h a t c o u r t f u r t h e r 

r u l e d had t o descend t o h i s h e i r s pursuant t o MCL 554.35. 

14. T h i s r u l i n g was a f f irmed on appeal by the Court o f 

Appeals i n i t s p u b l i s h e d o p i n i o n dated June 5, 2014. 

15. A p p l i c a t i o n t o appeal t h e d e c i s i o n o f t h e Court o f 

Appeals i s now b e i n g made t o t h i s Court. 

ARGUMENT I 

DOES NOT THE LAW OF CONSTRUCTIVE TRUSTS REQUIRE FOR THE COURT TO 
FIND THAT SOMEONE ELSE OWNS THE PROPERTY, BEFORE I T CAN TAKE TITLE 
AWAY FROM THE ACTUAL LEGAL TITLE HOLDER? 

C o n s t r u c t i v e t r u s t c l a i m s are e q u i t a b l e c l a i m s . [ J r v i n v, 

Irvin, 93 Mich. App. 110, 286 N.W.2d 920 (1980) - constructive 

trust is a r e m e d i a l egui t a b l e device employed t o p r e v e n t 
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injustice, which will only be imposed when conscience demands it. 

(Emphasis s u p p l i e d . ) ] 

"The t r i a l c o u r t ' s e x e r c i s e o f i t s e q u i t a b l e a u t h o r i t y i s 

d i s c r e t i o n a r y w i t h i n t h e c o n f i n e s o f e q u i t y j u r i s p r u d e n c e and the 

f a c t s o f t h e p a r t i c u l a r case ( c i t a t i o n o m i t t e d ) , and t h i s Court 

reviews a t r i a l c o u r t ' s g r a n t o f i n j u n c t i v e " ( e q u i t a b l e ) " r e l i e f 

f o r an abuse o f d i s c r e t i o n . ( C i t a t i o n o m i t t e d . ) The t r i a l c o u r t ' s 

f i n d i n g s o f f a c t are reviewed f o r c l e a r e r r o r . " ( C i t a t i o n 

o m i t t e d . ) [ K i n g v. State, 488 Mich. 208, 793 N.W.2d 673 (2010)] 

"The d e t e r m i n a t i o n o f the t r i a l c o u r t r e g a r d i n g d i s p u t e d q u e s t i o n s 

o f f a c t w i l l n o t , and sh o u l d n o t , be d i s t u r b e d , u n l e s s i t i s c l e a r 

t h a t a wrong c o n c l u s i o n has been reached." ( C i t a t i o n o m i t t e d . ) 

[Rupe V. Cingros, 7 Mich. App. 146, 151 N.W.2d 178 (1967)] 

A p p e l l a t e .courts are r e q u i r e d t o g i v e due deference t o the 

f i n d i n g s o f t h e t r i a l c o u r t , and must s u s t a i n those f i n d i n g s 

u n l e s s convinced t h a t , had i t heard t h e evidence i n t h e f i r s t 

i n s t a n c e , i t would have been compelled t o reach a c o n t r a r y r e s u l t . 

[Dosfcer V. Estes, 126 Mich. App. 497, 337 N.W.2d 549 (1983)] 

" C o n s t r u c t i v e t r u s t s are c r e a t u r e s o f e q u i t y and t h e i r 

i m p o s i t i o n makes the h o l d e r o f l e g a l t i t l e t h e t r u s t e e f o r t h e 

b e n e f i t o f another who i n good conscience i s e n t i t l e d t o t h e 

b e n e f i c i a l i n t e r e s t . They are d i s t i n g u i s h e d from express and 

r e s u l t i n g t r u s t s i n t h a t t h e y do n o t a r i s e by v i r t u e o f agreement 

o r i n t e n t i o n , b u t by o p e r a t i o n o f law. ( C i t a t i o n s o m i t t e d . ) 
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C o n s t r u c t i v e t r u s t s , w h i l e i n f i n i t e i n t h e i r v a r i e t y , are imposed 

o n l y where i t would be i n e q u i t a b l e t o do o t h e r w i s e . " ( C i t a t i o n s 

o m i t t e d . ) [Arndt v. Vos, 83 Mich. App. 484, 268 N.W.2d 693 (1978)] 

" C o n s t r u c t i v e t r u s t s are not' used t o r e q u i t e o b l i g a t i o n s imposed 

by conscience alone. Rather, t h e y are imposed s o l e l y where a 

b a l a n c i n g o f e q u i t i e s d i s c l o s e s t h a t i t would be u n f a i r t o a c t 

o t h e r w i s e . " [ J n d i a n Tribes v. U of M Regents, 104 Mich, App. 482, 

305 N.W.2d 522 (1981)] The burden o f p r o o f i s on t h e person 

seeking t o e s t a t b l i s h a c o n s t r u c t i v e t r u s t . ( C i t a t i o n s o m i t t e d . ) 

(Grasinan v. Jelsema, 70 Mich. App. 745, 246 N.W.2d 322 (1976)) 

I n Olitkowski v. Loan Assn., 302 Mich. 303, 4 N. W. 2d 664 

(1942), the c o u r t s t a t e s : 

Constructive t r u s t s a r i s e by operation of law to prevent 
i n j u s t i c e ; fraud, a c t i v e or c o n s t r u c t i v e , i s t h e i r 
e s s e n t i a l element, and they w i l l a r i s e whenever i t 
becomes necessary to prevent a f a i l u r e of j u s t i c e . 
E q u i t y w i l l c o n s t r u c t a t r u s t where a person g a i n s 
something he sh o u l d h o t be p e r m i t t e d t o h o l d i n e q u i t y 
and good conscience t h r o u g h a c t u a l f r a u d , abuse o f 
co n f i d e n c e , o r q u e s t i o n a b l e means. A c o n s t r u c t i v e t r u s t 
a r i s e s n o t from agreement b u t from o p e r a t i o n o f e q u i t i e s 
i n o r d e r t o s a t i s f y demands o f j u s t i c e . A c o u r t o f 
e q u i t y , i n d e c r e e i n g a c o n s t r u c t i v e t r u s t , i s bound by no 
u n y i e l d i n g f o r m u l a as the e q u i t y o f the t r a n s a c t i o n must 
shape t h e measure o f r e l i e f . A c o n s t r u c t i v e t r u s t i s 
imposed n o t because o f the i n t e n t i o n o f t h e p a r t i e s b u t 
because the person holding the t i t l e to the property 
would p r o f i t by a wrong or would be u n j u s t l y enriched i f 
he were permitted to keep the property. Constructive 
t r u s t s are such as are r a i s e d by equity i n respect of 
property which has been acquired by fraud, or where, 
though acquired without fraud, i t i s against equity that 
i t should be r e t a i n e d by him who holds i t . ( C i t a t i o n 
o m i t t e d . ) (Emphasis s u p p l i e d . ) [See a l s o Stephenson v. 
Golden, 279 Mich. 710, 276 N.W. 845 (1937)] 
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The p r e r e q u i s i t e s f o r t h e i m p o s i t i o n o f a c o n s t r u c t i v e t r u s t are 

f r a u d , m i s r e p r e s e n t a t i o n , concealment, undue i n f l u e n c e , duress, 

t a k i n g advantage o f one's weakness or n e c e s s i t i e s o r any o t h e r 

s i m i l a r circumstances, which render i t . unconscionable f o r the 

h o l d e r o f t h e l e g a l t i t l e t o . r e t a i n and e n j o y t h e p r o p e r t y . 

[ J n d i a n T r i b e s v. U of M Regents, supra.; Chapman v. Chapman, 31 

Mich. App. 576, ISS' N.W.2d 21 (1971); Stephenson v. Golden, 

.supra.; Rancho v. Beach, 254 Mich. 600, 236 N.W. 875 (1931)] 

What a c t u a l l y happens i n a c o n s t r u c t i v e t r u s t case i s t h a t 

the "ownership" o f p r o p e r t y i s taken away from t he l e g a l owner and 

g i v e n t o another who the c o u r t determines i s r i g h t f u l l y e n t i t l e d 

t o t h a t ownership ( t h e " t r u e " owner, a l s o r e f e r r e d t o as the 

e q u i t a b l e o r b e n e f i c i a l owner); t h i s i s done t o promote j u s t i c e 

and p r e v e n t an i n j u s t i c e from o c c u r r i n g . 

The e f f e c t o f a c o u r t imposed c o n s t r u c t i v e t r u s t i s n o t t o 

have t h e c o u r t a c t u a l l y c r e a t e an ongoing t r u s t , b u t r a t h e r t o 

c o n v e r t t h e l e g a l owner's p r i o r s t a t u s as owner o f the p r o p e r t y t o 

t h a t o f t r u s t e e over t he p r o p e r t y , f o r the b e n e f i t o f t h e t r u e 

owner. In Dighy v. Thorson, 319 Mich. 524, 30 N.W.2d 266 (1948), 

the Michigan Supreme Court s a i d : 

Fraud i s not necessary t o g i v e r i s e t o a c o n s t r u c t i v e 
t r u s t , b u t i f circxunstances are such as to render i t 
in e q u i t a b l e f or the holder of the l e g a l t i t l e to r e t a i n 
the same, the court may charge i t with a t r u s t i n favor 
of the equitable owner. {Emphasis s u p p l i e d . ) 
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And, i n Kent v. Klein, 352 Mich. 652, 91 N. W.2d 11 (1958), a 

l e a d i n g and o f t e n c i t e d case i n t h e area o f c o n s t r u c t i v e t r u s t 

law, t h e Supreme Court f u r t h e r s a i d : 

... the c o n s t r u c t i v e t r u s t i s not a t r u s t a t a l l , any more 
than a quasi-contract i s a contract. ( C i t a t i o n o m i t t e d . ) 
Both are remedial devices. The c o n s t r u c t i v e t r u s t , as 
i t was put by Mr. J u s t i c e Cardozo, ^ i s t h e formula 
t h r o u g h which t he conscience o f e q u i t y f i n d s e x p r e s s i o n . 

that the holder of the l e g a l t i t l e may not, i n good 
conscience, r e t a i n the b e n e f i c i a l i n t e r e s t . equity 
converts him i n t o a t r u s t e e . ' ( C i t a t i o n o m i t t e d . ) I t 
a r i s e s by o p e r a t i o n o f law. ( C i t a t i o n o m i t t e d . ) 
(Emphasis s u p p l i e d . ) 

Of course, t h i s s t a t u s as t r u s t e e i s o n l y h e l d by t h e 

w r o n g f u l l e g a l t i t l e h o l d e r f o r t h e p e r i o d o f t i m e commencing w i t h 

when he w r o n g f u l l y a c q u i r e d t h a t l e g a l t i t l e , and c o n t i n u i n g u n t i l 

t h e t i m e t h e c o u r t imposes t h e c o n s t r u c t i v e t r u s t , which i s when 

the l e g a l t i t l e i s t h e n j u d i c i a l l y g i v e n t o t h e t r u e owner o f t h e 

s u b j e c t p r o p e r t y . T h i s i s made c l e a r from Stephenson v. Golden, 

supra., where t h e c o u r t s a i d : 

When i t i s shown that t i t l e has been obtained through 
f r a u d , m i s r e p r e s e n t a t i o n , concealment, undue i n f l u e n c e , 
duress, t a k i n g advantage o f one's weakness, or 
n e c e s s i t i e s , o r any o t h e r s i m i l a r circumstances which 
render i t \mconscioncJ3le f o r the holder of the l e g a l 
t i t l e to r e t a i n and enjoy the property, and t h e r e are no 
i n t e r v e n i n g r i g h t s o f bona f i d e purchasers, equity w i l l 
impress a c o n s t r u c t i v e t r u s t on the property and turn i t 
over to the one to whom i t r i g h t f u l l y belongs. 
(Emphasis s u p p l i e d . ) 

I n t h e p r e s e n t case, w h i l e a c o n s t r u c t i v e t r u s t was imposed, 

and l e g a l t i t l e o f t h e monies a t i s s u e was t a k e n away from Laura, 
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t h e lower Courts d i d n o t s p e c i f y who the t r u e owner o f t h e money 

was, f o r whose b e n e f i t Laura was deemed t o have been h o l d i n g i t as 

t r u s t e e . Rather, t he lower Courts, under t h e guise o f 

c o n s t r u c t i v e t r u s t , a c t u a l l y c r e a t e d a t r u s t f o r t h e p a r t i e s and 

t h e n presumably made the c o u r t crea:ted t r u s t t h e owner o f t h e 

funds. T h i s i s a m i s a p p l i c a t i o n o f the d o c t r i n e o f c o n s t r u c t i v e 

t r u s t s . Courts cannot c r e a t e t r u s t s ( o r any o t h e r agreements) f o r 

p a r t i e s . [ M a r t i n v. Martin, 37 Mich. App. 208, 211, 194 NW2d 552 

(1971) - ''Voluntary parole trusts will not be created by the 

courts, but will only be enforced. 

A p p a r e n t l y , because the funds were r a i s e d f o r Steve's 

b e n e f i t , he was t h e n presumably d e s i g n a t e d by t h e lower Courts as 

th e b e n e f i c i a r y o f t h e i r c r e a t e d t r u s t . The l o g i c a l i m p o r t o f 

t h i s h a v i n g been done i s t h a t these c o u r t s b e l i e v e d f o r Steve t o 

be t h e t r u e owner o f the funds. I f t h e y had made t h i s f i n d i n g , 

however, t h e n t h e r e would have been no b a s i s f o r u s i n g t he 

c o n s t r u c t i v e t r u s t remedy a t a l l , as t h e evidence was 

uncont r o v e r t e d t h a t Steve n o t o n l y knew and approved o f these 

funds having been t i t l e d i n Laura's name, w i t h h i s o t h e r daughter 

L i s a named as payable on death b e n e f i c i a r y , b u t had a c t u a l l y 

r e q u e s t e d f o r them t o be t i t l e d i n Laura's name. (TT, p.127) 

I n Cerling v. Hedstrom, 51 Mich. App. 338, 214 N.W.2d 904 

(1974) t h e c o u r t r e f u s e d t o e s t a b l i s h a c o n s t r u c t i v e t r u s t w i t h 

r e g a r d t o a p a r c e l o f r e a l e s t a t e , and t h e r e b y p r o v i d e an 
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ownership i n t e r e s t c o n t r a r y t o t h a t e s t a b l i s h e d by way o f the 

e x i s t i n g deed. I n sup p o r t o f i t s d e c i s i o n , t h e c o u r t s t a t e d : 

There i s nothing ambiguous i n the terms of the doc\Jinents 
under which the defendant holds t i t l e . I f any o f t h e 
predecessors i n t i t l e had d e s i r e d t o p u t t h e p l a i n t i f f , 
o r t h a t c l a s s o f people f o r whom he speaks, as owners, 
j o i n t l y , o f the r e a l e s t a t e , i t would have been no 
problem t o have gone t o an a t t o r n e y ' s o f f i c e and c r e a t e d 
such a j o i n t t i t l e f o r the b e n e f i t o f t h e p l a i n t i f f and 
t h e o t h e r h e i r s . The f a c t t h a t t h i s was n o t done shows 
that the predecessors i n t i t l e were content with the 
t i t l e as i t stood. (Emphasis s u p p l i e d . ) 

T h i s can a l s o be t r u l y s t a t e d i n the p r e s e n t a c t i o n . There i s 

n o t h i n g ambiguous i n t h e terms o f t h e bank account documents under 

which Laura h e l d her t i t l e . (Defendant's E x h i b i t 1) Should her 

f a t h e r , who was aware o f how t h a t t i t l e was h e l d , have wanted f o r 

i t t o have been h e l d d i f f e r e n t l y , i t would have been v e r y easy f o r 

him t o have o r i g i n a l l y r e q u e s t e d t h a t i t be s e t up d i f f e r e n t l y , o r 

t o have gone t o t h e bank and had i t changed; t h a t t h i s was n o t 

done, shows he was c o n t e n t w i t h t he t i t l e as i t s t o o d . 

A l s o , i n Grasman v. Jelsema, supra., the c o u r t r e f u s e d t o 

e s t a b l i s h a c o n s t r u c t i v e t r u s t , s t a t i n g : 

The evidence p r e s e n t e d a t t r i a l does n o t support t h e 
p l a i n t i f f ' s c o n t e n t i o n f o r i m p o s i t i o n o f a c o n s t r u c t i v e 
t r u s t . The evidence e s t a b l i s h e s that the various 
documents executed concerning the property were properly 
executed to e f f e c t u a t e the i n t e n t i o n s of the p a r t i e s . 
There i s no evidence of a breach of a f i d u c i a r y or 
c o n f i d e n t i a l r e l a t i o n s h i p , mistake, m i s r e p r e s e n t a t i o n , 
concealment, undue i n f l u e n c e , duress o r f r a u d . (Emphasis 
s u p p l i e d . ) 
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T h i s can f u r t h e r be s a i d about t he p r e s e n t a c t i o n as w e l l . There 

was no evidence presented. o r c o u r t f i n d i n g made, o f any 

wrongdoing by Laura, as i s necessary t o sup p o r t t h e i m p o s i t i o n o f 

a c o n s t r u c t i v e t r u s t ; n or has i t been a l l e g e d , l e t alone proven, 

t h a t t h e bank documents which were executed were n o t p r o p e r l y 

executed so as t o have e f f e c t u a t e d t h e i n t e n t i o n o f Laura and her 

f a t h e r , as t o t h e p r o p e r ownership o f the b e n e f i t monies r a i s e d . 

T h e r e f o r e , w i t h o u t t h e lower Courts h a v i n g i d e n t i f i e d someone 

o t h e r t h a n Laura as b e i n g t he p r o p e r t r u e owner o f t h e funds, 

l e g a l t i t l e t o those funds s h o u l d have remained w i t h Laura and 

sh o u l d not have been taken away from her under a c o n s t r u c t i v e 

t r u s t t h e o r y . And, even i f the lower Courts had p r o p e r l y named 

Steve as t h e t r u e owner, t h i s would s t i l l be t h e same end r e s u l t . 

ARGUMENT I I 

I F TITLE TO MONIES RAISED, BY ONE PERSON FOR THE BENEFIT OF 
ANOTHER, I S , BY WAY OF COURT IMPOSED CONSTRUCTIVE TRUST, GIVEN TO 
THE PERSON FOR WHOSE BENEFIT THE MONIES WERE RAISED, DOES NOT THAT 
PERSON THEN HAVE A SUFFICIENT ENOUGH OWNERSHIP INTEREST (EITHER 
PRESENT OR EXPECTANT) TO BE ABLE TO MAKE A GIFT OF THOSE MONIES? 

A. UNDER A CONSTRUCTIVE TRUST PROPERLY IMPOSED. 

"Since e q u i t y i s i n v o l v e d , our stand a r d o f review i s de novo, 

w i t h , no r e v e r s a l unless t he t r i a l c o u r t ' s f i n d i n g s were c l e a r l y 

erroneous o r we conclude t h a t we would have reached a d i f f e r e n t 

r e s u l t had we occupied t h e lower c o u r t ' s p o s i t i o n . " ( C i t a t i o n 
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o m i t t e d . ) [Guise v. Robinson, 219 Mich. App. 139, 555 N.W.2d 887 

(1996)] 

" E q u i t y j u r i s p r u d e n c e 'miolds i t s decrees t o do j u s t i c e amid 

a l l t h e v i c i s s i t u d e s and i n t r i c a c i e s o f l i f e . ' ( C i t a t i o n o m i t t e d . ) 

While l e g i s l a t i v e a c t i o n t h a t p r o v i d e s an adequate remedy by 

s t a t u t e p r e c l u d e s e q u i t a b l e r e l i e f , t h e absence o f such a c t i o n 

does n o t . This i s so because ^every e q u i t a b l e r i g h t or i n t e r e s t 

d e r i v e s n o t from a d e c l a r a t i o n o f s u b s t a n t i v e law, b u t from t h e 

broad and f l e x i b l e j u r i s d i c t i o n o f c o u r t s o f e q u i t y t o a f f o r d 

r e m e d i a l r e l i e f , where j u s t i c e and good conscience so d i c t a t e . ' 

( C i t a t i o n o m i t t e d . ) E q u i t y a l l o w s ^complete j u s t i c e ' t o be done i n 

a case by 'adapting i t s judgments t o t h e s p e c i a l circumstances o f 

th e case.'" ( C i t a t i o n o m i t t e d . ) [Tkachik v. Mandeville, 487 Mich. 

38, 790 N.W.2d 260 (2010)] 

I n Robair v. Dahl, 80 Mich. App. 458, 264 N.W.2d 27 (1978), a 

c o n s t r u c t i v e t r u s t case, the c o u r t s t a t e d : 

Each case *** must be decided i n view o f t h e p e c u l i a r 
circumstances which belong t o i t and mark i t s c h a r a c t e r , 
and *** the only safe c r i t e r i o n l a the i n t e n t i o n of the 
p a r t i e s , to be a s c e r t a i n e d by considering t h e i r 
s i t u a t i o n s and the surrounding f a c t s , as w e l l as t h e 
w r i t t e n memorials o f t h e t r a n s a c t i o n . 

I f t h e f u n d r a i s e d monies here a t i s s u e had been t r u l y p u t 

i n t o t h e name o f someone o t h e r t h a n Steve ( t h e person f o r whose 

b e n e f i t t h e y were r a i s e d ) , o r Laura ( t h a t person's d e s i g n e e ) , then 

t h e i m p o s i t i o n o f a c o n s t r u c t i v e t r u s t would have been most 
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a p p r o p r i a t e i n t h i s case. And, i f a c o n s t r u c t i v e t r u s t remedy was 

used by t h e c o u r t , i t would have r e s u l t e d i n the monies t h e n b e i n g 

t u r n e d over t o Steve as the t r u e owner o f them. As owner, i t i s 

a x i o m a t i c , t h a t Steve would then have possessed t h e a b i l i t y t o 

make a g i f t o f them t o h i s daughters. [See Sloman v. Cutler, 258 

Mich. 312, 314, 242 NW 135 (1932) - I f one's i n t e r e s t i n p r o p e r t y 

i s a b s o l u t e , as a fee simple, r e s t r i c t i o n on h i s r i g h t o f 

a l i e n a t i o n i s v o i d as repugnant t o t h e g r a n t . ] 

T h e r e f o r e , w i t h Steve b e i n g found t o have made t h e g i f t t o 

h i s daughters, under t h e p r o p e r i m p o s i t i o n o f a c o n s t r u c t i v e t r u s t 

i n t h i s m a t t e r , t h e funds would have t o belong t o h i s daughters. 

B. UNDER THE CONSTRUCTIVE TRUST AS I T WAS ACTUALLY IMPOSED. 

"This c o u r t reviews an award o f i n t e r e s t i n e q u i t y f o r an 

abuse o f d i s c r e t i o n . " [Olson v. Olson, 213 Mich. App. 341, 129 

N.W.2d 908 (2006)] "Questions o f s t a t u t o r y i n t e r p r e t a t i o n are 

reviewed de novo. ( C i t a t i o n s o m i t t e d . ) "Clear and unambiguous 

s t a t u t o r y language i s g i v e n i t s p l a i n meaning, and i s e n f o r c e d as 

w r i t t e n . " ( C i t a t i o n o m i t t e d . ) [Ayar v. Foodland Distributors, 412 

Mich. 113, 698 N.W.2d 815 (2005)] 

By " s e t t i n g up" a c o n s t r u c t i v e t r u s t i n t h i s case, t h e t r i a l 

Judge d i d not " t u r n t h e p r o p e r t y o v e r " t o Steve, and t h e r e b y 

r e s t o r e and honor h i s r i g h t t o d e a l w i t h i t as an owner. Rather, 

th e t r i a l c o u r t r u l e d t h a t Steve' was o n l y t h e b e n e f i c i a r y o f i t s 
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e s t a b l i s h e d t r u s t , and not t h e l e g a l owner o f t h e funds a t i s s u e , 

as t h e law o f c o n s t r u c t i v e t r u s t s would have made him. And, t h e 

t r i a l Judge f u r t h e r r u l e d , t h a t Steve, as a b e n e f i c i a r y and n o t an 

owner o f these funds, c o u l d not dispose o f them d u r i n g h i s 

l i f e t i m e , as a .tr u e owner would have been a b l e t o do, and as he 

had a c t u a l l y done, per the c o u r t ' s own s p e c i f i c f i n d i n g s o f f a c t . 

I n t h i s r e g a r d , t he t r i a l judge s t a t e d : " t h e decedent wag the 

beneficiary and not the owner of the funds and thus had no power 

to gift the same during his lifetime(TCD, p.3) The t r i a l c o u r t 

t h e n r u l e d t h a t Steve o n l y owned an expectant e s t a t e i n t h e 

s u b j e c t funds, as t h e b e n e f i c i a r y o f the t r u s t which t h e c o u r t had 

"se t up", and s a i d because MCL 554.35 p r o v i d e s t h a t such e s t a t e s 

are " d e s c e n d i b l e " , t he monies had t o pass t o h i s i n t e s t a t e e s t a t e 

a t t h e time o f h i s death. (TCD, p.3) I t i s c l e a r from t h i s r u l i n g 

t h a t t h e t r i a l judge d i d n o t determine f o r t h e g i f t Steve had made 

t o h i s daughters t o have been l e g a l l y i n s u f f i c i e n t , b u t r a t h e r 

o n l y t h a t Steve d i d n o t possess the l e g a l r i g h t t o make t h a t g i f t . 

MCL 554.35 s i m p l y and c l e a r l y reads as f o l l o w s : 

Expectant e s t a t e s are d e s c e n d i b l e , d e v i s a b l e and 
a l i e n a b l e , i n t h e same manner as e s t a t e s i n possession. 
(Emphasis s u p p l i e d . ) 

T h e r e f o r e , even i f Steve t r u l y o n l y h e l d a remainder i n t e r e s t , 

i . e . - an exp e c t a n t e s t a t e , i n these funds, as the t r i a l c o u r t 

b e l i e v e d , he was s t i l l a b l e t o g i f t away t h a t e x p e c t a n t remainder 

i n t e r e s t a t any t i m e , and t o whomever, he might d e s i r e , j u s t t h e 
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same as he c o u l d have done had he h e l d a f u l l ownership i n t e r e s t . 

Why b o t h lower Courts i g n o r e d t h e " a l i e n a b l e " language o f t h i s 

s t a t u t e i s unknown, b u t f o r them t o have done so i s c l e a r e r r o r . 

Steve had j u s t as much l e g a l r i g h t , under t h i s s t a t u t e , t o 

g i v e away h i s c o u r t determined expectancy i n t e r e s t as he d i d t o 

W i l l i t t o someone, o r t o have i t pas s t o h i s he i r s a t law. 

Th e r e f o r e , even though t he lower Courts e r r e d i n t h e i r a p p l i c a t i o n 

of t h e law o f c o n s t r u c t i v e t r u s t s , had t h e y nonetheless p r o p e r l y 

f o l l o w e d t h i s s t a t u t e , t h e y would have s t i l l ended up w i t h t h e 

r i g h t r e s u l t ; i . e . - t h e funds b e l o n g i n g t o Steve's daughters, 

Laura and L i s a , per the g i f t those c o u r t s found were made t o them. 

I n t h a t event, such a r u l i n g would have c o n s t i t u t e d t h e r i g h t 

r e s u l t h a v i n g been reached, a l b e i t f o r the wrong reason, and i t 

would have been a "no harm - no f o u l " s i t u a t i o n . However, t o have 

e r r o n e o u s l y a p p l i e d b o t h t h e e q u i t a b l e d o c t r i n e o f c o n s t r u c t i v e 

t r u s t s , and t h e s t a t u t o r y law w i t h r e g a r d t o t h e g i f t i n g o f 

expectant e s t a t e s , t h e lower Courts have i n s t e a d reached b o t h a 

wrong and an u n j u s t r e s u l t , b e i n g t h e v e r y t h i n g t h a t e q u i t y 

abhors; t h i s i n j u s t i c e now needs t o be c o r r e c t e d on appeal. 

ARGUMENT I I I 

I S THE DELIVERY ELEMENT OF A VALID GIFT MET WHEN THE ITEM GIFTED 
I S ALREADY IN THE POSSESSION OF THE DONEE AT THE TIME THE GIFT I S 
MADE? 
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Courts re v i e w q u e s t i o n s o f law under a de novo standard. 

Barrow v. Detroit Election Comm., 301 Mich. App. 404, 411, 836 

NW2d 498 (2013) 

There are t h r e e elements t o a v a l i d g i f t , whether i n t e r v i v o s 

o r causa mortis. They are [1] t h e donor must possess the i n t e n t 

t o g r a t u i t o u s l y pas s t i t l e t o t h e donee; [2] an a c t u a l o r 

c o n s t r u c t i v e d e l i v e r y must be made; and [3] the donee must accept 

the"' g i f t , a l t h o u g h when a g i f t i s b e n e f i c i a l t o t h e donee 

acceptance i s presumed as a m a t t e r o f law. [Brooks v. G i l l o w , 352 

Mich. 189, 89 N.W.2d 457 (1958); Molenda v. Simonson, 307 Mich. 

139, 11 N.W.2d 835 (1943)] 

A l t h o u g h t he t r i a l c o u r t found t h a t Steve had made a g i f t o f 

th e f u n d r a i s e d monies t o h i s two daughters, i t t h e n i n v a l i d a t e d 

t h a t g i f t on the ground Steve o n l y owned an expectancy i n t e r e s t i n 

those funds, which i t s a i d c o u l d not be g i f t e d . The Court o f 

Appeals, a f t e r a c c e p t i n g t h e t r i a l c o u r t ' s f i n d i n g s and r u l i n g s , 

a n d ' a f f i r m i n g i t s D e c i s i o n , nonetheless a l s o s a i d i n i t s O p i n i o n : 

' t h e r e i s no evidence t h a t Stephen made any k i n d o f 
d e l i v e r y , n o t even de minimus c o n s t r u c t i v e d e l i v e r y . 
That b e i n g t he case, we must conclude t h a t ho v a l i d g i f t 
o c c u r r e d , (p. 4) 

I t has been t h e s e t t l e d law o f t h i s S t a t e , f o r n e a r l y t h e 

l a s t c e n t u r y , t h a t t h e element o f d e l i y e r y i s met when t h e 

p r o p e r t y b e i n g g i f t e d i s i n t h e possession o f the donee a t the 
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t i m e t he g i f t i s made. B u r t v. Bank of Saginaw, 241 Mich. 216, 

222, 217 N.W. 71 (1928) I n B u r t t h e c o u r t s a i d : 

I t must- n o t be o v e r l o o k e d t h a t George, t h e donee, had 
possession o f the i n t e n d e d g i f t . Under the 
circumstances, t o show d e l i v e r y , i t i s o n l y necessary t o 
show t h a t t h e donor r e l i n q u i s h e d dominion over t h e t h i n g 
g i v e n , and r e c o g n i z e d t he possession o f t h e donee as 
b e i n g i n h i s own r i g h t . ( C i t a t i o n s o m i t t e d . ) 

I n t h e l a s t c i t a t i o n t h e r u l e i s s t a t e d : 

Where property i a a t the time of the g i f t i n the 
possession of the donee, as agent f o r the donor or 
ot.herwige> i t i s not necessary that the donee should 
surrender to the donor h i s a c t u a l possession i n order 
that the l a t t e r may r e d e l i v e r i t to him i n execution of 
the g i f t , b u t a r e l i n q u i s h m e n t by t h e donor o f a l l 
dominion over t he p r o p e r t y , and r e c o g n i t i o n o f the 
possession o f t h e donor ( s i c ) as b e i n g i n h i s own r i g h t , 
i s s u f f i c i e n t t o p e r f e c t t h e g i f t . (Emphasis s u p p l i e d . ) 

T h i s r u l e was more r e c e n t l y r e a f f i r m e d i n the case o f Davidson v. 

Bughee, 227 Mich. App. 264, 268, 575 N.W.2d 574 (1997). wherein 

the Court, i n s e t t i n g f o r t h t h e elements o f a g i f t s a i d : 

I n o r d e r f o r a g i f t t o be v a l i d , t h r e e elements must be 
s a t i s f i e d : ( l ) the donor must possess the i n t e n t t o 
t r a n s f e r t i t l e g r a t u i t o u s l y t o the donee, (2) t h e r e must 
be a c t u a l o r c o n s t r u c t i v e d e l i v e r y o f the s u b j e c t m a t t e r 
t o t h e donee, unless i t i s already i n the donee^s 
possession, and (3) t h e donee must accept t h e g i f t . 
(Emphasis s u p p l i e d . ) 

[ See a l s o U,S. Four Hundred Seven ty Seven (477) 
Firearms, 698 F. Supp. 2d 894 (E.D. Mich. 3-12-2010)] 

I t has never been c o n t e s t e d t h a t t h e g i f t e d monies were a t 

a l l times i n a bank account i n the name o f Laura, w i t h L i s a named 

as a payable on death b e n e f i c i a r y o f t h a t account. T h e r e f o r e , a t 

the t i m e Steve g i f t e d those monies t o h i s daughters, t h e y were 
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a l r e a d y i n t h e i r p ossession and the. element o f d e l i v e r y was met i n 

accordance w i t h e s t a b l i s h e d Michigan case law. For t h e Court o f 

Appeals t o have r u l e d t o t h e c o n t r a r y shows e i t h e r an ignorance 

o f , o r a d i s r e g a r d f o r , t h i s law; e i t h e r way i t c o n s t i t u t e s c l e a r 

e r r o r on t h e p a r t o f t h a t Court which now needs t o be o v e r r u l e d i n 

o r d e r t o p r e v e n t a Court imposed i n j u s t i c e from o c c u r r i n g . 

Even i n the absence o f t h i s law, i t s h o u l d have been a m a t t e r 

o f common sense t h a t t h e d e l i v e r y element was met under these 

circumstances. To r e q u i r e t h a t g i f t e d p r o p e r t y i n t h e possession 

o f a donee must be su r r e n d e r e d back t o t h e donor, so t h e donor can 

t u r n around and hand i t back t o the donee, s i m p l y t o complete t he 

g i f t , would be b o t h a s u p e r f l u o u s and a senseless r e q u i r e m e n t . 

I n a d d i t i o n , because t h i s i s an e q u i t a b l e case, t h e c o u r t 

s h o u l d have been f i r s t and foremost concerned w i t h t h e d o i n g o f 

e q u i t y . And, because i t i s always t h e g o a l o f e q u i t y t o c a r r y o u t 

the c l e a r i n t e n t i o n s o f the owner o f p r o p e r t y , even i f a p p l y i n g 

th e s t r i c t r e q u i r e m e n t s o f t h e law would mandate a c o n t r a r y 

r e s u l t , t h e Court should have honored Steve's c l e a r i n t e n t r a t h e r 

t h a n h a v i n g d e f e a t e d i t t h r u t h e a p p l i c a t i o n o f l e g a l f o r m a l i t i e s . 

That i t was Steve's i n t e n t f o r h i s two daughters t o r e c e i v e 

t h i s money i s v e r y c l e a r from [1] he h a v i n g t o l d Laura t o p u t i t 

i n an account i n her name i n i t i a l l y (TT, p. 127) ; [2] he h a v i n g 

consented t o L i s a b e i n g shown as a'payable on death b e n e f i c i a r y on 

t h a t account (TT, p. 127) ; [3] he h a v i n g been p r e s e n t e d w i t h t h e 
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account opening c a r d and r e g u l a r statements showing f o r i t t o be 

t i t l e t h a t way and never o b j e c t i n g (TT, pgs. 127, 249-50); [4] he 

h a v i n g a l l o w e d f o r the monies t o remain t i t l e d i n t h a t f a s h i o n 

u n t i l t h e time o f h i s , death; and [5] he h a v i n g s p e c i f i c a l l y s t a t e d 

i n t h e presence o f o t h e r s , j u s t p r i o r t o h i s death, t h a t he was 

g i v i n g these monies t o h i s two daughters {TT, pgs. 140-41, 225, 

237-38), as the lower Courts s p e c i f i c a l l y found had o c c u r r e d . 

T h e r e f o r e , t o have t r u l y done e q u i t y i n t h i s case, even i f 

the Court o f Appeals had l e g i t i m a t e concerns about Steve h a v i n g 

p r o p e r l y s a t i s f i e d what i t Jbelieved were t h e f o r m a l l e g a l 

r e q u i r e m e n t s o f a v a l i d g i f t , i t should have awarded t h e monies a t 

i s s u e t o Steve's two daughters anyway, i n o r d e r t o c a r r y o u t , h i s 

i n t e n t i o n s . . I n s t e a d , and under the g u i s e o f d o i n g e q u i t y , b o t h 

lower Courts d i d n o t p r o v i d e ' Steve w i t h the e q u i t y c o n s i d e r a t i o n s 

he deserved, and d i d n o t o r d e r what t h e y each c l e a r l y acknowledged 

Steve wanted t o have done w i t h h i s money, because o f b e l i e v e d 

l e g a l d e f i c i e n c i e s (no l e g a l ownership i n t e r e s t t o g i f t p er t h e 

t r i a l c o u r t , and no l e g a l d e l i v e r y per t h e Court o f Appeals) , 

which s h o u l d never be an impediment t o a c o u r t d o i n g e q u i t y , even 

i f t h e y are r e a l , which i n t h i s case t h e y c l e a r l y were n o t . 

SUMMARY 

Bottom l i n e i n t h i s case, when the c o n s t r u c t i v e t r u s t i s s u e 

i s t a k e n away and t h e m a t t e r i s s t r i p p e d down t o i t s b a r e s t form. 
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i s t h a t Steve made a g i f t o f monies t o h i s two daughters i n 

c o n t e m p l a t i o n o f h i s impending death, which t he lower Courts r u l e d 

was i n v a l i d . Both lower Courts u l t i m a t e l y r u l e d t h a t Steve was 

the owner o f the g i f t e d monies by h a v i n g o r d e r e d them p a i d t o h i s 

e s t a t e , a f t e r h i s g i f t o f them was i n v a l i d a t e d . The law i s q u i t e 

c l e a r t h a t i n o r d e r f o r p r o p e r t y t o belong i n a decedent's e s t a t e , 

i t must be owned by t h a t decedent. 

Both lower Courts a l s o found f o r Steve t o have made t h e g i f t 

o f these monies t o h i s two daughters, b u t , p u t t i n g a l l e q u i t i e s 

a s i d e , r u l e d t h a t t h e g i f t was l e g a l l y d e f i c i e n t and i n v a l i d a t e d 

i t . The t r i a l c o u r t based i t s i n v a l i d a t i o n on Steve o n l y h o l d i n g 

an expectancy i n t e r e s t , which i t r u l e d was n o t a s u f f i c i e n t enough 

ownership i n t e r e s t i n t h e p r o p e r t y t o a l l o w f o r him t o make a g i f t 

o f i t . That r u l i n g i s c o n t r a r y t o law and c l e a r l y erroneous. I t 

t o t a l l y i g n o r e s MCL 554.35, which s p e c i f i c a l l y a l l o w s f o r an 

expectancy i n t e r e s t i n p r o p e r t y t o be g i f t e d . 

The Court o f Appeals, i n a f f i r m i n g b o t h t he f i n d i n g s and t h e 

r u l i n g s o f the t r i a l c o u r t , agreed w i t h and approved o f t h e above 

reason g i v e n f o r Steve's g i f t h a v i n g been i n v a l i d a t e d ; making i t s 

d e c i s i o n a l s o c l e a r l y erroneous by b e i n g d i r e c t l y c o n t r a r y t o t h e 

c l e a r mandate o f MCL 554.35. The Court o f Appeals d i d n o t s t o p 

t h e r e however, and i n what appears t o be somewhat o f a 

' ' p r o t e c t i o n " r u l i n g ( i t was n o t made c l e a r whether t h i s was done 

t o b o l s t e r o r r e p l a c e t he t r i a l c o u r t ' s i n v a l i d a t i o n r u l i n g ) , t h e 

29 



Court o f Appeals went f u r t h e r and s a i d Jn any event", the g i f t 

was i n v a l i d because t h e l e g a l element o f d e l i v e r y , a c t u a l o r 

c o n s t r u c t i v e , was m i s s i n g . 

T h i s , however, i s a l s o i t s e l f a c l e a r l y erroneous r u l i n g 

because t h e l o n g s t a n d i n g case law i n t h i s S t a t e {and o t h e r s ) i s 

t h a t t h e l e g a l element o f d e l i v e r y i s met when t h e i t e m b e i n g 

g i f t e d i s a l r e a d y i n t h e possession o f the donee a t t h e time, t h e 

g i f t i s made. (See B u r t v. Bank of Saginaw, supra, and Davidson 

V. Bugjbee, supra.) I n t h i s case t h e monies g i f t e d were i n an 

account t i t l e i n the name o f Laura (hence i n her possession) when 

Steve made h i s g i f t o f them t o her, t o be s p l i t between h e r s e l f 

and her s i s t e r and used f o r t h e i r s c h o o l i n g . (TT, pgs. 127, 141) 

Laura and L i s a have had t o watch t h e i r f a t h e r d i e a premature 

death, i n c u r t h e w r a t h o f a s h o r t term step-mother, s u f f e r t h r o u g h 

a bogus c r i m i n a l i n v e s t i g a t i o n i n i t i a t e d by t h a t step-mother, and 

th e n be s u b j e c t e d t o c i v i l l i t i g a t i o n by t h a t same step-mother who 

i s t r y i n g t o take back from them the o n l y t h i n g t h e y r e c e i v e d from 

t h e i r f a t h e r when he passed (being t h e re m a i n i n g monies t h e y 

themselves had r a i s e d t o h e l p him f i g h t h i s b a t t l e w i t h cancer so 

he might have a l i t t l e more time t o spend w i t h them) . They 

b e l i e v e d j u s t i c e would be achieved t h r u t h e c o u r t system and have 

spent a l o t o f t i m e , money, and em o t i o n a l energy i n t h a t quest. 

While these s i s t e r s would have been much b e t t e r a b l e t o 

accept t he n e g a t i v e r e s u l t r e c e i v e d , had t h e D e c i s i o n s p r o v i d i n g 
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and a f f i r m i n g t h a t r e s u l t reasonably shown t o them t h a t t h e law 

and/or t h e e q u i t i e s o f t h e case were a c t u a l l y a g a i n s t them, those 

D e c i s i o n s do no t . d o t h a t . Rather those D e c i s i o n s show them t h a t 

t h e Courts e i t h e r do n o t know t h e law o r have chosen, f o r reasons 

u n e x p l a i n e d , not t o f o l l o w i t . . These young l a d i e s h o n e s t l y 

expected, and they s u r e l y deserved, much more from t h e j u d i c i a l 

system t h a n what t h e y have thus f a r r e c e i v e d . 

I t i s now t h e i r extreme hope, by a v a i l i n g themselves o f t h i s 

f i n a l a t t e m p t a l l o w e d , t h a t t h e y w i l l e i t h e r r e c e i v e t he j u s t i c e 

t h e y have been so d e s p e r a t e l y seeking, o r a t l e a s t a w e l l - r e a s o n e d 

and l e g a l l y sound e x p l a n a t i o n as t o why what t h e y have a l r e a d y 

r e c e i v e d i s i n f a c t a l l o f the j u s t i c e which t h e y are e n t i t l e d t o . 

T h i s does n o t seem t o be t o o much f o r them t o ask f o r . 
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