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STATEMENT OF THE QUESTIONS PRESENTED 

1 . DID THE COURT OF APPEALS ERR WHEN IT REVERSED THE TRIAL COURT'S 
RULING GRANTING SUMMARY DISPOSITION TO THE DUNCAN PARK 
COMMISSION ON THE BASIS THAT PLAINTIFF'S CLAIMS AGAINST THE 
DUNCAN PARK COMMISSION WERE BARRED BY THE GOVERNMENTAL 
TORT LIABILITY ACT? 

The Court of Appeals says " N o . " 

Plaintiff- Appel lee says " N o . " 

Defendants- Appel lants say "Yes." 

2. DID THE COURT OF APPEALS ERR WHEN IT HELD THAT THE DUNCAN DEED 
CREATED A TRUST AND THAT THE DUNCAN DEED TRANSFERRED OWNERSHIP 
OF THE PARK PROPERTY TO THREE PRIVATELY APPOINTED TRUSTEES? 

The Court of Appeals says " N o . " 

Plaint i f f- Appel lee says " N o . " 

Defendants- Appel lants say "Yes." 
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JUDGMENT AND ORDER APPEALED FROM AND RELIEF SOUGHT 

These t w o wrong fu l death cases bo th perta in to a fata l s ledding accident t ha t occurred 

on December 3 1 , 2009 in Duncan Park, located in Grand Haven, Mich igan. By a "Trust Deed and 

Deed of Gi f t " ("Duncan Deed") of October 22, 1913, t he use of Mar tha Duncan's pr ivate 

p roper ty was t ransfer red by Mar tha H. Duncan t o th ree " t rus tees" for and in behal f o f the 

people of the City of Grand Haven and dedicated fo r use as a public park t o be called "Duncan 

Park." The so-called " t rus tees" were the individuals compr is ing t he f i rst "Duncan Park 

Commiss ion," an ent i ty created by an ordinance enacted by the City of Grand Haven on 

October 2 0 , 1 9 1 3 ; t w o days before Mar tha Duncan executed the Duncan Deed. 

Defendant DUNCAN PARK COMMISSION ("DPC"), in Ot tawa County Circuit Court Case 

No. 10-002119-NO, and defendants DUNCAN PARK TRUST ("DPT"), EDWARD LYSTRA ("Lystra"), 

RODNEY GRISWOLD ("Gr iswold") and JERRY SCOTT ("Scot t" ) , in Ot tawa County Circuit Court 

Case No. 12-002801-NO, apply for leave t o appeal f r o m the decision of the Michigan Court of 

Appeals in Nash v. Duncan Park Commission and Nash v. Duncan Park Trust, publ ished op in ion 

of t he Court of Appeals, issued March 20, 2014 (Docket Nos. 309403, 314017). (Exhibit A) 

Defendants respectful ly request tha t th is Court reverse the March 20, 2014 op in ion of the 

Court of Appeals and: (1) a f f i rm the tr ia l court 's order of January 16, 2012 grant ing t he DPC's 

mo t ion fo r summary disposi t ion and the tr ia l court 's order of March 6, 2012 wh ich denied 

pla int i f f 's mo t i on for reconsiderat ion in Case No. 10-002119-NO, and (2) a f f i rm the tr ia l cour t 's 

order of December 17, 2012 denying pla int i f f 's mo t i on for summary disposi t ion and grant ing 

summary disposi t ion t o all defendants in Case No. 12-002801-NO. 



Plainti f f , Diane Nash, personal representat ive of t he Estate of Chance Aaron Nash 

{"Nash") appealed by r ight t o t he Court of Appeals in Case No. 10-002119-NO. In her appeal , 

Nash argued t ha t t he tr ia l judge, the Honorable Jon Hulsing, reversibly er red when he granted 

summary disposi t ion t o t he DPC on the basis tha t Nash's claims were precluded because of 

immun i t y confer red on the DPC by the Governmenta l Tor t Liabil ity Act ("GTLA"), M.C.L. 

691.1401 et5eq. 

In Case No. 12-002801-NO, Nash also appealed by r ight t o the Court of Appeals. Nash 

sought t o over tu rn t he t r ia l cour t 's rul ing grant ing summary disposi t ion t o all defendants.^ 

Summary disposi t ion was granted t o the DPT on the basis tha t a DPT never existed. The tr ia l 

cour t granted summary disposi t ion t o Lystra, Gr iswold and Scott in the i r al leged capacit ies as 

" t rus tees, " reasoning that there can be no t rustees fo r a non-existent t rus t . Summary 

disposi t ion was also granted t o Lystra, Gr iswold and Scott in the i r capacit ies as commiss ioners 

of the DPC, pursuant to M.C.L. 691.1407(5), since the commiss ioners were t he "h ighest 

appo in t ive execut ive of f ic ia ls" o f the DPC. The tr ia l cour t l ikewise granted summary disposi t ion 

to Lystra, Scott and Gr iswold, t o the extent they had been sued in the i r ind iv idual , non-of f ic ia l 

capacit ies, f ind ing tha t as individuals they o w e d no legal du ty to plaint i f f . 

This case involves legal pr inciples of major signif icance to t he State's ju r isprudence, 

including whe the r a munic ipal commiss ion created by ord inance is ent i t led t o invoke t he 

pro tec t ion of the GTLA, as an "au thor i t y author ized by law," and whe the r , as the Court o f 

Appeals held, municipal i t ies cannot create such an au thor i t y in t he absence of an enabl ing law 

^ The estate never specifically chal lenged the propr ie ty of the t r ia l cour t 's grant of summary 
disposi t ion t o t he indiv idual defendants in the i r capacit ies as Commissioners of the DPC or in 
the i r indiv idual capacities. 
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enacted by t he Legislature. This case also concerns issues of signif icant publ ic interest and it 

involves claims against t he DPC, which defendants main ta in is a pol i t ical subdivision of t he State 

and the DPC commissioners, who defendants contend are off icers o f a pol i t ical subdivision of 

the State. 

The Court o f Appeals w/rongly ruled that the DPC is not ent i t led to invoke t he pro tec t ion 

of governmenta l immun i t y . This de te rm ina t ion by t he Court of Appeals was predicated on the 

er roneous conclusion tha t the DPC is not a " b o a r d " or an "au thor i t y author ized by law" w i th in 

t he meaning of the GTLA, despi te the fact tha t the DPC was created by an ord inance of t he City 

of Grand Haven wh ich , in t he very f i rst paragraph, refers to the creat ion of a "Park Board. " The 

hold ing t ha t t he DPC is not ent i t led t o the pro tec t ion of governmenta l immun i t y was also based 

on t he f lawed premise tha t a munic ipa l i ty may not , under Michigan's Const i tu t ion , create by 

ord inance an author i ty , such as a munic ipal commiss ion, w i t h o u t an enabl ing law passed by t he 

Legislature. This erroneous ru l ing served t o eviscerate the t r ia l cour t 's addi t ional ru l ing tha t the 

indiv idual Duncan Park Commissioners were ent i t led t o absolute immun i t y under M.C.L. 

691.1407(5). 

The Court of Appeals erroneously de te rm ined tha t t he Duncan Deed created a t rus t t ha t 

t ransfer red ownersh ip of the real p roper ty compr is ing Duncan Park t o th ree " t rus tees, " rather 

than solely const i tu t ing a common- l aw dedicat ion of pr ivate p roper ty by means of wh ich 

Mar tha Duncan gave up possession but not ownersh ip of t he proper ty . The Court of Appeals ' 

conclusion tha t t he Duncan Deed conveyed legal ownersh ip of t he park p roper ty t o th ree 

t rustees also irreconci lably confl icts w i th the Court 's fu r the r ho ld ing, in agreement w i th 

defendants , tha t t he Duncan Deed const i tu ted a common- law dedicat ion of p roper ty t o t he City 
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of Grand Haven fo r a public use. If the Duncan Deed accompl ished a common- l aw dedicat ion, 

ownersh ip of the or iginal p roper ty remained in the or iginal owner ; Mar tha Duncan and her 

heirs, and, accordingly, was never t ransfer red t o th ree " t rus tees. " 

Addi t ional ly , t he op in ion of the Court of Appeals also fails t o address or in any fashion 

take in to account the tr ia l judge's astute observat ion, as argued be low on behal f o f defendants , 

tha t if t he language o f the deed was in tended t o create a "Duncan Park Trust " w i th park 

" t rus tees, " " then t he language [of the Duncan deed] requi r ing t he City t o accept t he premises 

and create the DPC wou ld be surplusage." 

Moreover , the Court of Appeals ' analysis fails appreciate tha t even if a DPT existed, t he 

DPT w o u l d not be a proper defendant in this act ion. That is so since under t he te rms of bo th 

t he Duncan Deed and the ord inance creat ing the DPC, t he DPC, a separate and dist inct legal 

ent i ty , has "en t i re cont ro l and superv is ion" of Duncan Park and it is t he DPC tha t has " t he 

power and au thor i t y at all t imes t o manage and con t ro l " Duncan Park. 

Defendants request tha t th is Honorable Court grant the i r appl icat ion for leave t o appeal 

the March 20, 2014 op in ion of t he Court of Appeals or, in the a l ternat ive, request t ha t the 

Court pe rempto r i l y reverse the March 20, 2014 op in ion . 



STATEMENT OF RELEVANT FACTS A N D PROCEEDINGS 

A. Na tu re of t he Case: 

Two wrong fu l death cases were commenced in the Ot tawa County Circuit Court by the 

Estate of Chance Aaron Nash arising f r o m a fatal sledding accident t ha t occurred on December 

3 1 , 2009 at Duncan Park, in Grand Haven, Michigan. Plaint i f f al leged t ha t eleven-year-old 

Chance Nash "was ki l led when he struck the dead branch of a dead t ree wh ich had fal len on or 

near the sledding h i l l . " (Exhibi t B, Complaints, H 5) 

The f i rst act ion brought by p la in t i f f in the Ot tawa County Circuit Court (C.A. No. 10-

02119-NO), was against the Duncan Park Commission ("DPC"). Plaint i f f al leged t ha t the death 

of p la int i f f 's decedent resulted f r o m various negl igent acts and omissions of t he DPC. The DPC 

brought a m o t i o n for summary disposi t ion which was granted on t he basis o f governmenta l 

immun i t y , and t he act ion was dismissed pursuant t o an order en tered January 16, 2012. 

Thereaf ter , p la in t i f f f i led an appeal of r ight t o the Court o f Appeals, Docket No. 309403. 

Plaint i f f al leged in the second act ion (C.A. No. 12-002801-NO) tha t the death of 

p la int i f f 's decedent prox imate ly resul ted f r o m various negl igent acts and /o r omissions o f the 

"Duncan Park Trust " ("DPT") and Ed Lystra, Rodney Gr iswold and Jerry Scott, in the i r indiv idual 

capacit ies and in the i r capacit ies as "Trustees of the Duncan Park Trust " and as "Commissioners 

of the Duncan Park Commiss ion." The al legations of negligence in the compla in t are word- fo r -

w o r d ident ical t o the negligence al legations of the pr ior act ion against the DPC. (Exhibi t B, % 8) 

Plaint i f f also alleges that the c la imed act ions and omissions of these defendants const i tu te 

"gross negl igence" and "wi l l fu l and w a n t o n misconduct . " (Exhibi t B, 12-002801-NO Complaint, 

H 16) By o rder of December 17, 2012 pla int i f f 's mo t ion for summary disposi t ion was denied and 

5 



summary disposi t ion was granted t o all defendants. Plaint i f f the rea f te r appealed by r ight t o the 

Court of Appeals in Docket No. 314017. 

The appeals we re consol idated by the Court of Appeals ' January 17, 2013 o rder en tered 

in Docket No. 309403.^ 

B. Duncan Park and the Duncan Park Commission: 

On or about October 13, 1913, by correspondence of tha t date, Mar tha H. Duncan 

submi t ted a proposed, unexecuted "Trust Deed and Deed of G i f t " {Minutes of 10/20/1913 City 

of Grand Haven Common Council Meeting, Exhibit C) t o the Grand Haven C o m m o n Council 

"convey ing land for a park t o th ree t rustees for and in behalf of the people of the City of Grand 

Haven, cond i t ioned upon its acceptance by the c o m m o n counc i l " and upon counci l 's passage of 

a proposed ord inance, a copy of wh ich was prov ided along w i t h the deed.^ 

On October 20, 1913, the Common Counci l , pursuant t o resolut ions of A lderman 

DeYoung: (1) adopted t he ord inance creat ing the Duncan Park Commiss ion, and (2) the City of 

Grand Haven accepted the t ract of land known as Duncan Park, pursuant t o Mar tha M. 

Duncan's deed of g i f t , wh ich dedicated the land for use as a publ ic park. (Exhibit C, p. 2; 1913 

Ordinance, Exhibit D) 

The purpose of the ord inance t ha t was adopted was " t o create and establish a 

pe rmanen t commiss ion , wh ich commiss ion shall have the power and au thor i t y at all t imes t o 

manage and con t ro l ... [Duncan Park]." {Exhibit D, § 5; Trust Deed and Deed of Gift, Exhibit E § 

^ The estate f i led a th i rd act ion arising f r o m the death of p la int i f f 's decedent , against Robert L. 
DeHare, the groundskeeper for Duncan Park, L.C. Case No. 12-03145-NO). [Plaintiff-Appellant's 
Brief on Appeal, Docket No. 314017, pp. 1, 7) 

^ The minutes incorporate a comp le te , sect ion-by-sect ion s ta tement of t he proposed deed. 
(Exhibit C, p . l ) 



8) Whenever a vacancy occurred in the DPC, the ord inance requ i red the remain ing 

commissioners t o select a rep lacement , w h o wou ld become a member of the DPC by 

appo in tment o f t he mayor . (Exhibit D, § 6; Transcript of 07/06/2011 Deposition of Pat Mclnnis, 

Exhibit F, TR at 59:8-9) 

The ord inance creat ing the DPC was enacted a second t i m e in October 1994. [1994 

Ordinance, Exhibit G)^ 

By her "Trust Deed and Deed of Gi f t " o f October 22, 1913, executed t w o days af ter the 

enactment of t he ord inance creat ing the DPC, and the City's fo rma l acceptance of t he land by 

resolut ion, the land referred to as "Duncan Park" was t ransfer red by Mar tha H. Duncan t o th ree 

" t rus tees" fo r and in behal f of the people of the City of Grand Haven. {Exhibit D, § 3) Those 

" t rus tees" cons t i tu ted the f i rst "Duncan Park Commission." (Exhibit D, §§ 2, 7) 

The Duncan Deed also provides tha t if the parcel of land should cease to be used as a 

publ ic park for the cit izens of Grand Haven, then the "ded ica ted" premises w o u l d revert to Mrs . 

Duncan or her heirs: 

The above-descr ibed premises shall be at all t imes known and described as 
"DUNCAN PARK" and said described parcel of land shall always be held and 
occupied by said grantees for and in behalf o f the Citizens of t he City of Grand 
Haven as a publ ic park, for t he use and en joyment of the citizens or inhabi tants 
of Grand Haven, as a public park, and for no o ther purpose, and this gi f t and 
grant hereby made is subject to the express l imi ta t ions and is on t he express 
condi t ions tha t such parcel of land shall always be held and used as a public park 

" An October 3, 1994 let ter f r o m the City A t to rney t o the Assistant City Manager conf i rms tha t 
t he 1994 ord inance "is identical in all substant ive respects to tha t adop ted in 1913 ... ." 
{10/03/1994 Correspondence, Exhibit H) An October 4, 1994 m e m o f r o m the Assistant City 
Manager t o t he City Manager explains tha t the 1913 ord inance was being reenacted because a 
copy of t he 1913 resolut ion adopt ing the 1913 ordinance could not be located at tha t t ime . 
(10/04/1994 Memo, Exhibit I) However , the minutes of t he October 20, 1913 counci l meet ing 
documen t t he resolut ion by A lderman DeYoung to adopt the 1913 ord inance. (Exhibit C, p. 2) 
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as aforesaid, and shall always be called "DUNCAN PARK", and should said parcel 
of land cease t o be so held and used as a public park, and In case the Council or 
said Trustees shall neglect or refuse t o carry out in good fa i th all o f the te rms 
and condi t ions herein specif ied, t hen the premises so dedicated as above, w i t h 
all improvemen ts , shall rever t to t he f i rst party here in, her heirs, executors or 
assigns and become again vested in her, or her heirs, as ful ly as if such dedicat ion 
had never been made; and she, her heirs, or executors, may then enter upon and 
take possession of said premises and thence fo rward hold on to t he same as fu l ly 
as if th is dedicat ion had never been made. (Exhibit E, H 3) 

Notw i ths tand ing Mar tha Duncan's use of the w o r d " t rus tees" in her "Trust Deed and 

Deed of Gi f t , " t he Chairman of t he DPC averred in his af f idavi t , submi t ted in suppor t of 

defendants ' mo t i on for summary disposit ion tha t no "Duncan Park Trus t " ent i ty existed. 

[Affidavit of Edward H. Lystra, Exhibi t J, H 8) 

The DPC has "en t i re cont ro l and superv is ion" o f Duncan Park and the DPC has " the 

power and au thor i t y at all t imes t o manage and con t ro l " Duncan Park. (Exhibi t D, §§ 3, 5; 

Exhibi t E , § 2 ; Exhibi t G, §§ 3 ,5 ) 

C. The M o t i o n s fo r Summary D ispos i t ion : 

On November 18, 2011 , t he DPC f i led its mot ion for summary disposi t ion in Case No. 10-

002119-NO. The mo t i on was brought under MCR 2.116(C)(7) and (C)(10). Three arguments 

prov ided the grounds for the m o t i o n . First, the DPC argued tha t as a government agency 

engaged in the.d ischarge or exercise of a governmenta l func t ion , it was i m m u n e f r o m l iabi l i ty 

under the governmenta l t o r t l iabi l i ty act ("GTLA"), M.C.L. 691 .1401 et seq. Next, the DPC 

argued tha t p la int i f f 's claims against it were barred by opera t ion of the so-called " recreat ional 

use act " ("RUA"), M.C.L. 324 .73301 . Lastly, the DPC argued that the open and obvious doct r ine 

prov ided a comp le te defense t o p la int i f f 's claims. 
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On December 12, 2 0 1 1 , a hear ing was held on the DPCs summary disposi t ion m o t i o n . 

Counsel for the DPC presented arguments in support of the mo t i on for summary disposi t ion 

corresponding w i t h those conta ined in its mo t ion and suppor t ing brief. (Transcript of 

12/12/2011 Motion Hearing, Exhibit T) Because pla int i f f 's counsel compla ined tha t he had not 

been provided a copy of t he 1913 ord inance dur ing the course of discovery, the Court 

ad journed the hear ing on DPC's m o t i o n , so that p la int i f f could conduct addi t ional discovery 

l imi ted t o the 1913 ord inance. {Exhibi t TR at 21:12-25 - 25:1-24) 

On January 16, 2012, the hear ing on the DPC's mo t ion for summary disposi t ion 

resumed. [Transcript of 01/16/2012 Motion Hearing, Exhibi t U) Again, counsel for t he DPC 

presented arguments in suppor t o f the mo t i on for summary d isposi t ion, wh ich were consistent 

w i th the th ree legal grounds presented in DPC's mo t i on and suppor t ing brief. (Exhibi t U, TR at 

16:18-25 - 22:1-14) Counsel fo r p la in t i f f argued that the DPC did not have immun i t y under the 

GTLA because Duncan Park, t hough a publ ic park, was o w n e d pr ivately by the DPC, not by the 

City of Grand Haven; because the DPC was not a governmenta l agency since it was not a board 

of the City of Grand Haven created and operat ing in con fo rmi ty w i t h § 7.14 of t he City Charter; 

because the DPC was a separate ent i ty f r o m the City of Grand Haven; and because the City of 

Grand Haven did not have au thor i t y to create the DPC. (Exhibi t U, TR at 23:12-25 - 28:1-19) 

Plaint i f f 's counsel also argued that the Recreational Use Act, M.C.L. 324.73301 did not prov ide 

immun i t y because Duncan Park was a public park and because there was evidence of gross 

negligence by the DPC. {Exhibi t U, TR at 31:7-25) Plaint i f f 's counsel also asserted tha t it was a 

" jury ques t ion" whe the r any hazard posed by fal len trees wou ld have been open and obvious t o 

an eleven-year-old chi ld. {Exhibi t U, TR at 38:2-12) 
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The tr ia l judge, ru l ing f r o m the bench, granted the DPC's mo t ion fo r summary 

disposi t ion pursuant t o MCR 2.116(C)(7), f ind ing pla int i f f 's claims were prec luded by t he broad 

grant of immun i t y con fer red by the GTLA. The cour t specifically f ound t ha t t he DPC, having 

been created, at the very latest in 1994 by ord inance, was, accordingly, a "pol i t ica l subdiv is ion" 

and, thus, a "governmenta l agency" under t he GTLA. The cour t fu r ther ru led t ha t t he DPC's 

opera t ion of Duncan Park as a publ ic park const i tu ted t he discharge of a governmenta l 

func t ion . (Exhibit U, TR at 4 0 : 2 4 - 2 5 - 4 4 : 1 - 3 ) 

The cour t t hen f ound tha t the RUA did not apply t o p la int i f f 's c laims, since Duncan Park 

was owned by a publ ic ent i ty , the DPC, and the RUA only l imi ts l iabi l i ty w i t h respect t o 

pr iva te ly -owned land. (Exhibit J, TR at 44:4-18) 

The tr ia l judge stated tha t it was decl in ing t o address t he DPC's mo t i on t o t he extent it 

was based on t he open and obvious doct r ine. (Exhibit J , TR at 44:18-23) 

The cour t 's ru l ing grant ing summary disposit ion was embod ied in an order of January 

16, 2012 (Exhibit K), Thereaf ter , in its March 6, 2012 Opin ion and Order (Exhibit L), t he tr ia l 

cour t denied pla int i f f 's mo t i on fo r reconsiderat ion of the summary disposi t ion ru l ing, and also 

denied pla int i f f 's mo t i on for leave t o f i le a f irst amended compla in t . 

Before f i l ing the i r answer t o the compla in t in the second case brought by the Nash 

Estate, defendants also f i led a mo t i on for summary d isposi t ion, under MCR 2.116(C)(7) (res 

judicata) , MCR 2.116(C)(7) (governmenta l immun i t y ) , MCR 2.116(C){10) (absence of legal du ty ) , 

and MCR 2.116(C)(10) ( the "open and obv ious" doctr ine) . [Defendants' Motion for Summary 

Disposition (without exhibits), Exhibit M) One facet of defendants ' "lack of legal du t y " a rgument 

was that " ' [d ]esp i te the donor 's use of the w o r d 'Trustees' in her 'Trust Deed and Deed of Gif t , ' 
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there is no separate Duncan Park t rus t ent i ty . ' Accordingly, summary disposi t ion is war ran ted 

as it was simply not possible for the 'Duncan Park Trust ' t o o w e a legal du ty t o p la int i f f 's 

decedent or for the indiv idual defendants under the t i t le of ' t rus tee ' t o o w e any du ty to 

plaint i f f 's decedent separate and dist inct f r o m any du ty o w e d as a DPC commiss ioner . " (Exhibit 

M, pp. 14-15, quo t ing Exhibit J , H 7) 

In her w r i t t e n response, p la int i f f opposed the mo t ion for summary d isposi t ion, and 

presented an extensive br ie f discussing t o w h y pla int i f f main ta ined tha t a "Duncan Park Trust" 

existed. (Plaintiff's Response to Defendants' Motion for Summary Disposition (without exhibits). 

Exhibit N, pp. 4-7) 

A hearing on the mo t ion was held on July 9, 2012. (Transcript of July 9, 2012 Hearing, 

at tached as Exhibit O) In part , defendants argued tha t even if t he Court were t o f ind t ha t a DPT 

existed, p la int i f f 's premises l iabi l i ty claim against the DPT and t he pu rpor ted " t rus tees" fa i led. It 

fa i led, defendants asserted, because under bo th the Deed of Gift and City of Grand Haven 

ord inance, it was t he DPC and its commissioners tha t had t he exclusive cont ro l and supervision 

of Duncan Park. (Exhibit O, TR at 8:11-20; 9:1-7) Counsel for the defendants presented 

addi t ional arguments in suppor t of t he mo t i on for summary d isposi t ion, wh ich we re consistent 

w i th the legal grounds discussed in the defendants ' mo t ion and suppor t ing brief. The tr ia l cour t , 

t he Honorable Jon Hulsing, "den ied the mot ions (sic) w i t h o u t pre judice in large part due t o the 

fact tha t discovery had not yet been commenced and factual issues, pr imar i ly related t o the 
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status of the t rus t , were in d ispute . " [Opinion and Order of December 17, 2012, Exhibi t P, p. 2; 

see also Exhibit O, TR at 30:7-22)^ 

Thereaf ter , " [s jevera l discovery mot ions were f i led. Defendants c la im[ed] tha t 

Defendant Duncan Park Trust (DPT), does not exist; there fo re , it lacks t he capacity t o be sued 

and cannot comply w i t h discovery requests." (Exhibi t P, p. 2) On November 5, 2012, p la int i f f 

f i led her " m o t i o n for summary disposi t ion on the ' t rust ' issue." [Plaintiff's Motion for Summary 

on the "Trust" Issue and Brief in Support (without exhibits), Exhibi t Q) The mo t i on sought a 

rul ing f r o m the tr ia l cour t tha t the DPT and the DPT t rustees were ent i t ies tha t actual ly existed. 

Plaint i f f submi t ted a nine-page brief in suppor t of her mo t i on , present ing mul t ip le arguments in 

suppor t of a de te rm ina t ion tha t the DPT was t he ent i ty t o wh ich Mar tha Duncan had 

t ransferred the parcel of p roper ty for use as Duncan Park. 

Defendants f i led a response t o t he summary disposi t ion " t rus t issue" m o t i o n , w i t h 

suppor t ing brief. (Defendants' Response to Plaintiff's Motion for Summary Disposition on the 

"Trust" Issue (without exhibits). Exhibi t R) Defendants presented several arguments in 

oppos i t ion t o p la in t i f f s assert ions regarding the existence of a DPT. These included 

emphasiz ing tha t it was the DPC, a creat ion of City of Grand Haven ord inance, under obl igat ions 

imposed by the ord inance creat ing the DPC, wh ich had exclusive cont ro l and supervision of 

Duncan Park. (Exhibi t p. 4) Defendants also contended tha t Mar tha Duncan's conveyance did 

not create a t rus t , but instead const i tu ted a dona t ion of the p roper ty by way of a "deed of g i f t " 

^ Dur ing t he same July 9, 2012 hear ing, the tr ia l cour t denied pla int i f f 's m o t i o n seeking t o 
defaul t the defendants , f ind ing tha t t he mo t ion was f r ivo lous, and awarded defendants ' 
a t to rney his fees for the t ime spent in prepar ing a response t o t he m o t i o n . (Exhibi t O, TR at 
45:11-18; 46:7-18) 
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for the perpetua l use as a publ ic park. Defendants fu r ther no ted tha t t he deed f r o m Mar tha 

Duncan conta ined no men t ion of an ent i ty re fer red to as the "Duncan Park Trust , " as named by 

p la int i f f in the compla in t . Defendants also po in ted ou t that the posi t ion advanced by p la int i f f in 

this second lawsuit on t he issue of a DPT was inconsistent w i t h t he posi t ion p la in t i f f had taken 

in the f i rst lawsui t . (Exhibit R, p. 5) Defendant suppor ted thei r mo t i on response w i t h a number 

of exhibits, inc luding t he af f idavi t o f Edward Lystra, chairman of t he DPC. (Exhibit J) 

On November 26, 2012, a hear ing was held on pla int i f f 's m o t i o n . [Transcript of 

November 26, 2012 Hearing, a t tached as Exhibit S) At the hear ing, p la int i f f 's counsel asserted 

that " [ t j h e owner of Duncan Park is the t rus tees" and that " i f the t rustees o w n Duncan Park, 

the City of Grand Haven does not o w n Duncan Park." (Exhibit TR at 6:18; 10:18-19) In suppor t 

of th is con ten t ion , p la in t i f f rel ied upon a November 20, 2012 "Proper ty Profi le Repor t " suppl ied 

by First Amer ican Tit le Insurance Company.^ (Exhibit O, TR at 6:14-15) Dur ing t he hear ing, 

p la int i f f 's counsel repeatedly dismissed as w i t h o u t mer i t , any claim tha t the City of Grand 

Haven o w n e d Duncan Park. (Exhibit 0 , TR at 23:1-6) Nevertheless, p la int i f f 's counsel , in 

response t o inqui ry f r o m the t r ia l judge, agreed tha t under t he te rms of t he 1913 ord inance, 

" the City of Grand Haven was accept ing [Mar tha Duncan's] condi t ions and accept ing the gi f t 

under the te rms imposed by Mrs . Duncan." (Exhibit TR at 27:1-3) 

At the hear ing, p la int i f f 's counsel conceded tha t he did not th ink t ha t the name "Duncan 

Park Trust appeared anywhere and stated that "I call it the Duncan Park Trust because I d idn ' t 

know what else t o call i t . " (Exhibit O, TR at 9:14-17) 

Exhibit D t o Plaint i f f 's Brief on Appeal . 
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In response t o t he tr ia l judge's inquiry, p laint i f f 's counsel con f i rmed tha t p la int i f f 's 

"u l t ima te goa l " in seeking a de te rmina t ion tha t the DPT owns Duncan Park, is t o establish 

ownersh ip in an en t i t y t ha t could not invoke the defense of governmenta l immun i t y as the DPC 

had done successfully done in p la int i f f 's f i rst lawsuit . (Exhibit 0 , TR at 12:2-25; 13:1-21) 

Defendants argued at the hear ing tha t t he documentary evidence establ ished tha t 

Mar tha Duncan, by le t ter of October 13 ,1913 t o t he Grand Haven City Clerk, prov ided a copy of 

an unexecuted deed for the parcel of land t o be used as Duncan Park, but cond i t ioned the 

conveyance on t he Common Council accept ing it and on the Council 's passage o f an ord inance 

tha t wou ld create the f irst DPC, and tha t wou ld give the DPC the power and au thor i t y at all t ime 

t o manage and cont ro l Duncan Park and that w o u l d confer on the DPC the exclusive supervision 

and cont ro l o f Duncan Park. (Exhibi t O, TR at 14:22-25; 15:1-25; 16:1-3) Defendants ' counsel 

emphasized t ha t hornbook law regarding t rusts provides tha t the in tent t o create a t rus t must 

be unequivocal . Counsel t h e n no ted tha t if it was Mar tha Duncan's in tent by the te rms of the 

Deed of Gif t t o create a DPT and " t rus tees, " her insistence on t he counci l 's passage o f an 

ord inance creat ing the DPC and empower ing t he DPC w i t h the exclusive supervision and cont ro l 

o f Duncan w o u l d be t o require a series of ef fect ively unnecessary add i t iona l steps before she 

executed the deed to t he proper ty . (Exhibit O, TR at 16:11-25; 17:1-3) Defendants ' counsel 

asked t he cour t t o f i nd tha t p la int i f f had not me t her burden of demons t ra t ing a clear in tent by 

Mar tha Duncan t o create a t rus t and t ha t instead tha t the available evidence establ ished a clear 

in tent t o establ ish a DPC and commissioners. {Exhibi t 0 , TR at 17:12-15) Counsel no ted that 

there was no men t ion in the deed, or in any document produced in t he l i t igat ion, o f an ent i ty 
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re fer red t o as t he "Duncan Park Trust ." (Exhibit O, TR at 18:2-6)^ Counsel con tended tha t " i f 

you had a Duncan Park Trust in existence as a separate legal ent i ty , you wou ld ' ve not needed 

t he Duncan Park Commission or the Duncan Park Commissioners and tha t t ransact ion w o u l d 

have been absolutely meaningless." (Exhibit 0 , TR at 20:10-14) 

The tr ia l cour t did not rule f r o m the bench regarding p la int i f f 's mo t i on at the hear ing, 

but took under adv isement wha t t he cour t described as a " [ f jasc inat ing issue." (Exhibit O, TR at 

35:1-2) 

By its eight-page Opin ion and Order entered December 17, 2012, the tr ia l cour t denied 

pla int i f f 's m o t i o n , f ind ing tha t the DPT does not exist. (Exhibit P) The cour t "de te rm ine [d ] tha t 

the grantee is t he governmenta l uni t , the City of Grand Haven - t he ent i ty tha t accepted the 

gif t o f land. " (Exhibit P, p. 3) In reaching th is conclusion the tr ia l cour t under took its analysis of 

t he six-page deed signed by Mar tha Duncan by looking " t o the ' four corners of t he w r i t t en 

ins t rument t o in terpre t the in tent of the part ies. ' " (Exhibit P, p. 3)^ The tr ia l cour t t hen deta i led 

the reasoning under ly ing its conclusions tha t : (1) the DPT does not exist and, (2) tha t the 

proper ty compr is ing Duncan Park is o w n e d by the City of Grand Haven: 

The six page deed signed by Mrs . Duncan and accepted by the City expressed 
in tent by t he grantor t o convey Duncan Park t o the City on behal f o f t he citizens 
of Grand Haven. This is the only logical in te rpre ta t ion wh ich gives ef fect t o all o f 
t he provisions of t he deed. The deed did not convey Duncan Park t o any named 
t rust . Instead, it conveyed the land to " t rustees for and in behal f of t he People of 
t he City of Grand Haven" cont ingent upon the Common Council o f t he City of 
Grand Haven accept ing the premises. Part of the acceptance by t he City involved 

' Plaint i f f 's counsel agreed: "Counsel 's r ight . The Trust Agreement does not reference a t rust 

known as t he Duncan Park Trust ." (Exhibit O, TR at 29:19-20) 

^ Quot ing Flajole v. Gallaher, 354 M ich . 606, 609; 93 N.W.2d 249 (1958). 
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its creat ion o f the DPC which w o u l d then have exclusive management au thor i t y 
over Duncan Park. A process was created by wh ich the City w o u l d name 
successor " t rus tees" or commissioners. The City assumed f inancial responsibi l i ty 
for t he premises. 

Certainly as Flajole s ta ted, one could read ambigui t ies in to th is ins t rument . 
However , only a slanted in te rp re ta t ion of t he ins t rument wou ld conclude that 
Mrs . Duncan in tended t o convey the premises t o a "Duncan Park Trust ," an 
ent i ty not men t i oned in the ins t rument . Further, any conveyance of .the 
premises t o an ent i ty o ther than t he City w o u l d render meaningless t he language 
cond i t ion ing t he conveyance of the p roper ty on the acceptance of the premises 
by the City and the creat ion of a DPC. Any such in te rpre ta t ion w o u l d v io late all o f 
the previously l isted rules of const ruct ion. 

Of course, / / t h e r e were any ambigui t ies in the deed, th is Court w o u l d then look 
at t he sur round ing circumstances t o de termine t he part ies' in tent ions. The 
sur rounding circumstances reveal tha t the City fo rmal ly accepted the "g i f t " f r o m 
Mrs. Duncan and created an ord inance wh ich was acceptable t o , her. 
Contemporaneous ly , Mrs. Duncan conveyed the proper ty . The act ions of bo th 
grantor and the City ref lect , and con f i rm, what is obvious f r o m the language of 
t he deed- that Duncan Park was conveyed t o t he City for the benef i t o f the 
People of Grand Haven. 

The th ree e lements of a gi f t inter vivos are 1) the in tent t o pass t i t le gratu i tously 
t o the done; 2) actual or construct ive del ivery of the gi f t ; and , 3) acceptance by 
t he donee of t he gif t . The evidence demonst ra tes tha t Mrs. Duncan in tended t o 
pass t i t le of her land to the City and tha t the City accepted the gi f t . Mrs. Duncan 
and t he City consummated the i r in tent wh ich was expressed in t he deed by the i r 
subsequent act ions. 

Impor tan t ly , Plaint i f f cannot point t o any document wh ich names a "Duncan 
Park Trust." Any such ent i ty is not def ined or even men t ioned in the deed. 
Plaint i f f 's claim tha t the DPT exists appears to rest on t he use of t he w o r d 
" t rus tees" in the deed. The w o r d " t rus tee" has several meanings: 

1. "A person (or inst i tu t ion) t o w h o m legal t i t le to p roper ty is en t rus ted 
t o use for another 's benef i t . 
2. Members of a governing board. 
3. A person t o w h o m proper ty is legally commi t t ed in t rus t , t o be appl ied 
e i ther for t he benef i t o f specif ied individuals, or for public uses; one w h o 
is in t rusted (sic) w i t h p roper ty for the benef i t o f another ; also, a person 
in whose hands the effects of another are at tached in a t rus tee process. 

16 



The second def in i t ion l isted above applies in th is case. Analysis of the deed 
shows tha t the t e r m " t rustees" are the members of the govern ing board of 
Duncan Park. In o ther words , t hey are the commissioners of the DPC. 
"Commiss ioner" and " t rus tee" are t w o names for the same pos i t ion. It does not 
mat te r wh ich is t he obverse and wh ich is the reverse, they are t he "same co in . " 
The City accepted the premises and holds t i t le to the fee. The City created the 
DPC. The mayor names the commissioners w h o then have exclusive 
management of the premises-for the benef i t of the People of Grand Haven. 

Likewise, t he phrase "upon t he t rus ts" refers not t o the legal def in i t ion o f a 
" t rus t " but t o the d ict ionary def in i t ion of "agreement or pact ." Impor tan t ly , the 
nine l isted condi t ions (agreements) are listed immedia te ly af ter th is phrase in 
t he deed. Similarly, t he n inth and f inal condi t ion (agreement) states t ha t if the 
DPC ceases t o exist, the appropr ia te cour t upon appl icat ion of a cit izen shall take 
"charge of this t rus t " and take act ion consistent w i th the deed. Again, tha t refers 
not t o any DPT, rather the w o r d " t rus t " refers t o the d ic t ionary def in i t ion of 
"agreement or pact." Thus, the Court w o u l d appoint new commissioners of the 
DPC t o carry ou t the agreements conta ined w i th in t he deed. Any o ther 
in te rp re ta t ion wou ld render large por t ions of the deed meaningless. This 
in te rp re ta t ion is but t ressed by the af f idavi t o f Mr . Lystra, one of t he Duncan Park 
Commissioners. Lystra denies tha t the re is a separate DPT. 

Plaint i f f leg i t imate ly points t o inconsistent and confusing posi t ions taken by the 
City of Grand Haven dur ing this l i t igat ion. The city manager, dur ing his 
depos i t ion , denied tha t the City owns Duncan Park. Instead, the city manager 
said tha t t he DPC owns Duncan Park. Plaint i f f points t o a l icensing agreement 
executed in the 1990'sgenerated be tween the DPC and t he City a l lowing t he City 
t o use Duncan Park. This lat ter agreement was apparent ly prepared at t he 
insistence of t he insurance company for the City. Impor tan t ly , however , the City 
was not named as a party in th is or the pr ior l i t igat ion. Therefore, there are no 
party admissions regarding ownersh ip of Duncan Park and there certainly is no 
s t ipu lat ion be tween t he part ies on th is issue. 

Plaint i f f also points to the proper ty prof i le repor t a t tached t o her response brief 
as exhibi t A. This shows tha t t he or iginal ly named " t rus tees" o w n the parcel in 
quest ion. Plaint i f f declares by f iat that this document is conclusive. However, 
Plaint i f f presents no author i ty establ ishing tha t the in fo rmat ion conta ined w i th in 
a p roper ty prof i le repor t is conclusive evidence. Indeed, it seems obvious tha t 
the deed was recorded by simply rev iewing the f irst t w o paragraphs of the deed, 
not analyzing the ent i re deed. The proper ty prof i le repor t is s imply w r o n g . 

The Court must also address the language in MCL 554.351 wh ich states in par t : 
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"No gi f t , grant , bequest or devise, whe the r in t rus t or o therw ise t o 
rel igious, educat ional , char i table or benevolent uses, ... or anyth ing 
there in conta ined wh ich shall in o ther respects be val id under t he laws of 
th is state, shall be inval id by reason of t he indef ini teness or uncer ta in ty 
of the ob ject of such t rust or of the persons designated as the 
beneficiar ies thereunder in the ins t rument creat ing the same, nor by 
reason of t he same cont ravening any statute or rule against perpetu i t ies . 
If In the Instrument creating such a gift, grant, bequest or devise, there 
Is a trustee named to execute the same, the legal title to the lands or 
property given, granted, devised or bequeathed for such purposes, shall 
vest in such trustee. If no such t rustee shall be named in said ins t rument 
... t h e n the t rus t shall vest in the cour t of chancery for the proper county , 
and shall be executed by some t rustee appo in ted for tha t purpose by or 
under t he d i rect ion of the cour t ; and said cour t may make such orders or 
decrees as may be necessary t o vest t he t i t le t o said lands or p roper ty in 
t he t rus tee so appo in ted . " (Emphasis added] . 

This s ta tu tory language, when combined w i th the f irst t w o paragraphs of the 
deed in wh ich Mrs . Duncan conveys the land t o the named t rustees on behal f o f 
the City o f Grand Haven, supports Plaintif f 's posi t ion. However , as Plaint i f f points 
o u t in her brief, " i t is a general pr inciple of t rust law tha t a t rus t is created on ly if 
the set t lor manifests an in ten t ion t o create a t rust ... " MCL 554.352 also states 
tha t t he in ten t ion of the creator shall be carr ied out whenever possible. Thus, 
regardless of whe the r or not a document is poor ly dra f ted or if t he documen t is 
subject t o mul t ip le in terpreta t ions, the intent o f t he set t lor must be honored . 
Because of th is, th is Court cannot fall prey t o any "go tcha" words or phrases 
wh ich run counter t o the i n ten t -ev idenced in the ent i re d e e d - o f the set t lor . 

Again the ent i re deed must be analyzed and harmonized so as t o give every t e r m 
and phrase meaning. Plaint i f f says t ha t Mrs . Duncan in tended to create a t rus t . 
The Court disagrees. Mrs. Duncan in tended to convey the land for the benef i t of 
the citizens of Grand Haven. She accompl ished th is by requi r ing t he City t o 
create an acceptable ord inance in wh ich a DPC was created. Mrs . Duncan named 
the f i rst commissioners w h o m she called " t rustees." Mrs. Duncan t hen , as a 
cond i t ion of t he gi f t , requi red t he City-not the t rustees- to accept the gif t . The 
ord inance was t o be created " immed ia te ly af ter the acceptance {by the City] of 
this grant. " If t he City did not create the DPC or accept the premises, t hen there 
wou ld be no conveyance. If the gi f t was to the t rustees, t hen t he language 
requi r ing t he City t o accept t he premises and create a DPC w o u l d be surplusage. 
It defies c o m m o n sense t o deem the acceptance of Duncan Park by t he City as 
surplusage. 
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Perhaps t he best strategy in analyzing Mrs. Duncan's in tent as expressed in the 
deed is t o look at the mechanics of how the gif t was conveyed. The mechanics: 

• Required t he City to accept the land-the very f irst o f t he declared 
interests and purposes requi red t he City t o accept the "above-granted 
premises." This can only refer t o the land itself as the legal descr ip t ion of 
the land was stated immedia te ly before these nine interests. 

• Condi t ioned t ha t acceptance of t he land recognized the te rms and 
condi t ions of the dedicat ion. 

• Recognized tha t any such acceptance w o u l d bind the City. This begs t he 
ques t ion : If the City was not accept ing the land, t hen wha t w o u l d b ind 
t he City? 

W h e n the Court looks at th is ent i re t ransact ion it becomes readily apparent t ha t 
the City owns the park land and t he DPC has exclusive management au thor i t y 
over the land. This in te rpre ta t ion gives ef fect t o all o f the provisions of the deed 
and makes those provisions harmonious. 

(Exhibit P, pp. 4-7; emphasis suppl ied in or ig inal ; foo tno tes om i t t ed ) 

A f te r concluding tha t there was no genuine issue of mater ia l fact t ha t the DPT does not 

exist, the t r ia l cour t also granted summary disposi t ion in favor o f the DPT on t he basis t ha t : (1) 

the DPT lacks t he capacity t o be sued, and tha t (2) the "Duncan Park Trust " was merely ano ther 

name given by p la in t i f f t o the Duncan Park Commission, and that summary disposi t ion was, 

there fo re , war ran ted under MCR 2.116(C)(7) since the Court had previously de te rm ined in the 

earl ier suit t ha t governmenta l immun i t y barred pla int i f f 's claims against the DPC because the 

DPC is a pol i t ical subdivis ion engaged in a governmenta l func t ion . Because no t rustees could 

exist for a non-exis tent t rus t , summary disposit ion was granted t o Lystra, Gr iswold and Scott, to 

the extent tha t t hey were sued in the i r purpor ted capacit ies as " t rus tees. " (Exhibit P, p. 7) 

In its Opin ion and Order, the tr ia l cour t t hen proceeded t o reconsider, sua sponte, 

defendants ' mo t i on fo r summary disposi t ion which it had previously denied w i t h o u t pre judice 
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in July 2012. In a f o o t n o t e , the cour t recounted t ha t " b o t h part ies br iefed and argued this and 

t he fo l l ow ing issue in July 2012." (Exhibit P, p.7, n. 22) Summary disposi t ion was also granted t o 

Lystra, Gr iswold and Scott in thei r capacit ies as Commissioners o f the DPC, pursuant t o MCR 

2.116(C)(7), on t he basis of governmenta l immun i t y , the cour t f ind ing t ha t t he Commissioners 

are ent i t led t o absolute immun i t y under t he Governmenta l Tort Liabil ity Act; M.C.L. 

691.1407(5), as t he highest, appointed execut ive off icials of the DPC. Summary disposit ion was 

also granted t o Lystra, Gr iswold and Scott in the i r indiv idual capacit ies, t he Court concluding 

tha t , as individuals, Lystra, Gr iswold and Scott o w e d no legal duty t o p la int i f f 's decedent . 

(Exhibit P, pp. 7-8)^ 

The tr ia l cour t did not rule on an addi t ional a rgument fo r summary disposi t ion made by 

the DPT and Lystra, Gr iswold and Scott - - tha t because of the tr ia l cour t 's order grant ing 

summary disposi t ion to the DPC in p la int i f f 's f i rst suit, the doct r ine of res Judicata barred 

pla int i f f 's claims against the DPT and against the indiv idual defendants , as Commissioners of 

t he DPC in th is second suit. In grant ing summary d isposi t ion, t he tr ia l cour t also did not rule on 

t he arguments by commissioners Lystra, Gr iswold and Scott tha t governmenta l immun i t y 

prec luded pla int i f f 's act ion against t h e m , as the i r al leged conduct did not const i tu te "gross 

negl igence," and because the i r alleged conduct was not " t h e " prox imate cause of the death o f 

p la int i f f 's decedent . Finally, the tr ial cour t did not rule on defendants ' a rguments that the 

pla int i f f 's claims against t he DPT, if a DPT were f ound t o exist, should be dismissed on summary 

^ On appeal the estate did not challenge t he propr ie ty of the tr ia l court 's grant of summary 
disposi t ion to t he indiv idual defendants in the i r capacit ies as Commissioners of the DPC or in 
the i r indiv idual capacities. Plaint i f f also fa i led t o specifically raise t he dismissal of t he indiv idual 
defendants in the i r indiv idual capacities or as DPC commissioners in her s ta tement of quest ions 
presented. 
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disposi t ion because t he DPT o w e d no legal du ty t o p la int i f f 's decedent but , even if the DPT did 

owe a duty, a premises l iabi l i ty act ion against the DPT was susceptible t o dismissal on summary 

disposit ion by appl icat ion of the "open and obv ious" doct r ine. 

D. The Opinion of the Court of Appeals: 

In its twen t y -one page March 20, 2014 publ ished op in ion (Gleicher, J.), the Court held 

that the DPC "is a un ique construct of Mar tha Duncan's t rus t tha t is off ic ial ly connected w i t h 

the City of Grand Haven only in the sense tha t tha t mayor rati f ies the Commission's choice of 

successor members . " (Exhibit A, p. 21) The Court of Appeals found t ha t t he DPC is "a pr ivately-

appo in ted group of th ree t rus tees" [who ] "cont ro ls pr ivate proper ty w i t h o u t governmenta l 

overs ight . " {Id.) 

The Court of Appeals de te rmined tha t t he Duncan Deed created a t rus t tha t conveyed 

legal ownersh ip of t he park land to th ree t rustees rather than t o the City of Grand Haven. The 

Court of Appeals, a l though agreeing w i t h defendants tha t the "Duncan Deed, by its expl ici t 

te rms, const i tu ted a common- law 'ded ica t ion ' o f p r o p e r t y for public use, held tha t the 

dedicat ion did not convey t i t le t o the City and tha t t i t le remained in the t rustees. (Exhibit A, p. 

16) 

The Court of Appeals also held that the DPC is not an "au thor i t y author ized by law" 

under the GTLA, because Art ic le 7, § 27 of the Michigan Const i tu t ion "grants t o the Legislature 

t he power t o create 'addi t ional fo rms of government or author i t ies . ' " (emphasis in or iginal). 

The Court of Appeals ruled tha t " [n ]e i ther a s ta tu te or caselaw support t ha t a city may create 

an 'au thor i t y ' by ordinance absent an enabl ing ' law' passed by the Legislature. Rather, the t e r m 

'au thor i ty author ized by law' refers t o author izat ion by the Legislature." (Exhibit A, p. 19) 
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The Court of Appeals reversed " the circuit cour t 's grant of summary disposi t ion on the 

ground of governmenta l immun i t y , and remand[ed ] fo r fu r the r proceedings." {Exhibit A, p. 21) 

STANDARDS OF REVIEW 

MCR 2.116(C)(7) "prov ides tha t a par ty may move for summary disposi t ion on the 

ground tha t governmenta l immun i t y bars the c la im." Marilyn Froling Revocable Living Trust v. 

Bloomfield Hills Country Club, 283 M ich . App. 264, 278; 769 N.W.2d 234 (2009). This Court 

reviews de novo a tr ia l cour t 's grant of summary d isposi t ion. Chandler v. Muskegon County, 467 

Mich . 315, 319; 652 N.W.2d 224 (2002). "The appl icabi l i ty of governmenta l immun i t y is a 

quest ion of lavi^ tha t is also rev iewed de novo. " Seldon v. SMART, 297 M ich . App. 427 ; 824 

N.W.2d 318 (2012). 

A p la in t i f f oppos ing a mo t ion for summary disposit ion based on the defense of 

governmenta l immun i t y , must demonst ra te the existence of a genuine factual d ispute by 

coming f o rwa rd w i t h admissible evidence in the f o r m of opposing af f idavi ts, sworn tes t imony , 

admissions or documenta t i on . Mere op in ion , conclusory denials, unsworn averments , 

speculat ion, inadmissible hearsay, or an a t torney 's a rgument , cannot create a genuine issue of 

mater ia l fact and do not satisfy MCR 2.116(C)(10). Pauley v. Hall, 124 M ich . App. 255, 262; 335 

N.W.2d 197 (1983). As pertains t o a disposit ive mo t i on based on governmenta l immun i t y , " [ i ] f 

the pleadings or o ther documenta ry evidence reveal no genuine issues of mater ia l fact , the 

cour t must decide as a mat te r of law whe the r the claim is s ta tu tor i ly bar red . " Holmes v. Mich. 

Capital Med. Ctr., 242 Mich. App. 703, 706; 620 N.W.2d 319 (2000).A tr ia l cour t may grant 

summary disposi t ion t o a governmenta l agency on the basis of s ta tu tory i m m u n i t y af ter the 

cour t has rev iewed all o f the documentary evidence f i led by the part ies. Glancy v. City of 
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Roseville, 457 M ich . 580, 583; 577 N.W.2d 897 (1998). In rev iewing a t r ia l court 's rul ing 

pursuant t o MCR 2.116(C)(7), th is Court considers "all documenta ry evidence submi t ted by the 

part ies, accept ing as t rue t he contents of t he compla in t , unless af f idavi ts or o ther appropr ia te 

documents specifically cont rad ic t t h e m . " Herman v. Detroit, 261 M ich . App. 1 4 1 , 143; 680 

N . W . 2 d 7 1 ( 2 0 0 4 ) . 

" W h e n the mater ia l facts are not in d ispute, th is Court may decide whe the r a plaint i f f 's 

c laim is barred by immun i t y as a mat te r of law." Petipren v. Jaskowski, 494 M ich . 190, 2 0 1 ; 833 

N.W.2d 247(2013) . 

A tr ia l court 's ru l ing on a mo t ion for summary disposi t ion under MCR 2.116(C)(10) is 

rev iewed de novo. Coblentz v. City ofNovi, 475 M ich . 558, 567; 719 N.W.2d 73 (2006). A mo t ion 

decided on the pursuant t o MCR 2.116(C)(10) entai ls considerat ion of all evidence and all 

leg i t imate inferences t h e r e f r o m in t he l ight most favorable t o the nonmov ing par ty ; however , 

summary disposi t ion is war ran ted where the evidence shows no genuine issue as t o any 

mater ia l fact . Id., 567-568. Summary disposi t ion is appropr ia te when reasonable minds could 

not d i f fer on the evidence presented. Jackson v. Saginaw County, 458 M ich . 1 4 1 ; 580 N.W.2d 

870 (1998). This Court reviews for clear error factual f indings in suppor t of a t r ia l cour t 's 

decision to grant or deny a mo t ion for summary disposi t ion under MCR 2.116(C)(10). Ten Seek 

V. City of Wyoming, 495 M ich . 1 ; N.W.2d (2013). 

The in te rp re ta t ion of a deed, including whe the r a deed is ambiguous, is a quest ion of 

law tha t this Court reviews de novo. Klapp v. United ins. Group Agency, Inc., 468 M ich . 459, 463; 

663 N.W.2d 447 (2003); Johnson Family Ltd. Partnership v. White Pine Wireless, LLC, 281 

Mich . App. 364, 389; 761 N.W.2d 353 (2008). W h e n a common- law dedicat ion is e f fec tua ted by 
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a deed, a cour t must look t o the deed itself t o de te rm ine the grantor 's in tent . See Patrick v. 

YMCA, 120 Mich. 185, 192-193; 79 N.W, 208 (1899), and Van Ness v. Washington, 29 U.S. (4 

Pet,) 232; 7 L Ed. 842 (1830). 

When rev iewing an ord inance, th is Court applies the same rules tha t govern 

const ruct ion of statutes. ' "The goal of s ta tu tory cons t ruc t ion , and thus o f const ruc t ion and 

in te rp re ta t ion of an ord inance, is t o discern and give ef fect t o the in ten t o f t he legislative 

body. ' " Bonner v. City of Brighton, 298 M ich . App. 693, 704-705; 828 N.W.2d 408 (2012) 

[Citations om i t t ed ] . In constru ing a s tatute or ord inance, th is Court must presume tha t every 

w o r d has some meaning or impor t and should avoid s ta tu tory construct ions t ha t render any 

part of a s tatute or ord inance surplusage. Hoste v. Shanty Creek Management, Inc., 459 M ich . 

5 6 1 , 574; 592 N.W.2d 360 (1999). It is wel l establ ished tha t this Court "give[s] undef ined 

s ta tu to ry te rms the i r plain and ord inary meanings." Sfofe Farm Fire & Cos. v. Old Republic Ins. 

Co., 466 M ich . 142 ,146 ; 644 N.W.2d 715 (2002); M.C.L. 8.3a. 

W h e n constru ing the Michigan Const i tu t ion, th is Court 's "goal ... is t o discern the 

or iginal meaning a t t r i bu ted t o the words of a const i tu t iona l provision by its ra t i f iers . " People v. 

Nutt, 469 M ich . 565, 575; 677 N.W.2d 1 (2004). The rule of " c o m m o n unders tand ing" is appl ied 

in the analysis. Id. " In apply ing this pr inciple of const ruc t ion , t he people are unders tood to have 

accepted the words employed in a const i tu t ional provision in the sense most obvious t o the 

c o m m o n unders tand ing and to have ' rat i f ied the ins t rument in the bel ief tha t tha t was t he 

sense designed t o be conveyed. ' " Id. at 573-574. Provisions of t he Michigan Const i tu t ion and 

law regarding count ies, townsh ips , cit ies, and villages are to be l iberal ly const rued in favor of 
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those municipal i t ies. Const. 1963, Ar t . 7, § 34; Detroit v. Walker, 445 M ich . 682, 689; 520 

N.W.2d 135 (1994). ' 

ARGUMENT 

1 , 

THE COURT OF APPEALS ERRED WHEN IT REVERSED THE TRIAL COURT'S 
RULING GRANTING SUMMARY DISPOSITION TO THE DUNCAN PARK 
COMMISSION ON THE BASIS THAT PLAINTIFF'S CLAIMS AGAINST THE DUNCAN 
PARK COMMISSION WERE BARRED BY THE GOVERNMENTAL TORT LIABILITY 

Aa. 

The Court of Appeals rejected out r ight t he tr ia l cour t 's ru l ing tha t t he DPC was ent i t led 

t o immun i t y under the GILA: 

The Commission's en t i t l ement t o governmenta l immun i t y depends on whe the r it 
falls w i th in t he def in i t ion of "pol i t ical subdiv is ion" set f o r t h in M.C.L. 
691.1401(e). W e reject t he circuit court 's de te rm ina t ion tha t t he Commission 
quali f ies as a "pol i t ical subdiv is ion" because it "was author ized by a pol i t ical 
subdivision of t he State." The s ta tu tory def in i t ion o f "pol i t ical subdiv is ion" does 
not include "commiss ions / ' nor does it include commissions "author ized by a 
c i ty." 

Defendants con tend that the Commission is an "au thor i t y author ized by law."^° 
Nei ther the t rus t nor the ord inance refers t o t he Commission as an "au thor i t y . " 
Furthermore, a city lacks the power to unilaterally create an ''authority/' only 
the Legislature may do so. 

Art ic le 7, § 27 of the Michigan Const i tut ion states: 

Notw i ths tand ing any o ther provision of th is const i tu t ion the legislature may 
establish in met ropo l i t an areas addi t ional f o r m of government or author i t ies 
w i t h powers , dut ies and jur isdict ions as the legislature shall prov ide. 
Wherever possible, such addi t ional fo rms of government or author i t ies shall 
be designed to per fo rm mul t i -purpose funct ions rather than a single 
func t ion . 

10 Quot ing the GTLA's def in i t ion of "pol i t ical subdiv is ion" set fo r th at then-cur ren t M.C.L. 
691.1401(e). Legislative amendments have relabeled it. 
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Thus, the Commission grants t o t he Legislature t he power t o create "add i t iona l 

fo rms of government or author i t ies . " Nei ther a s ta tu te nor caselaw suppor t t ha t 

a city may create an "au tho r i t y " by ord inance absent an enabl ing " l a w " passed 

by the Legislature. And defendants have not ident i f ied any s ta tu tory provision 

pe rmi t t i ng the City of Grand Haven to f o r m an "au tho r i t y " involv ing only one 

park. Accordingly, the Commission is not an "au thor i t y author ized by law." 

(Exhibit A, pp. 18-19; embo ldened emphasis added, o ther emphasis in or iginal) The foregoing 

analysis rel ied on by the Court of Appeals, in arr iv ing at t he conclusion tha t the DPC is not 

en t i t led to immun i t y f r o m suit under t he GTLA, is f l awed on mul t ip le grounds. 

The Michigan Const i tu t ion gives cit ies t he au thor i t y t o enact ordinances re lat ing t o 

munic ipal concerns. M ich . Const. Ar t . 7, § 22. Michigan cit ies, such as Grand Haven, are 

empowered t o enact any ord inance deemed necessary t o advance t he intC 'rests of the city, as 

long as the enac tment is not contrary t o or p reempted by t he state const i tu t ion or state laws. 

In re Wilcox, 233 F.3d 899, 909, n. 5 (6*^ Cir. 2000) (c i t ing Rental Property Owners Ass'n of Kent 

Co. V. City of Grand Rapids, 455 M ich . 246; 566 N.W.2d 514 (1997)). The Michigan Const i tu t ion 

also says tha t the "provis ions of th is const i tu t ion and law concerning count ies, townsh ips , 

cit ies and villages shall be l iberal ly construed in the i r favor . " M ich . Const. Ar t . 7, § 34. 

The Court of Appeals, relying on Ar t 7, § 27 of the Const i tu t ion erroneously conc luded 

that the City of Grand Haven lacked au thor i t y t o create, by ord inance, an "au thor i t y , " such as 

t he DPC, ef fect ively in te rpre t ing tha t sect ion o f t he Const i tu t ion as giving the Legislature the 

exclusive au thor i t y t o do so, "absent an enabl ing ' law' passed by the Legislature."^^ It is 

immedia te ly and glaringly ev ident that tha t t he plain language of Ar t 7, § 27 of the 

Const i tu t ion provides no suppor t for this conclusion. By it t e rms . Ar t 7, § 27 only addresses the 

Exhibit A, p. 19. 
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power of t he Legislature t o create "addi t iona l fo rms of government or author i t ies , " and it does 

not address or govern munic ipal i t ies ' abi l i ty t o create an "au tho r i t y " by enac tment of an 

ord inance. The pervasive ef fect of the Court of Appeals ' ho ld ing is not only t o f ind t he Grand 

Haven ord inance creat ing the DPC t o be inval id, but t he hold ing, if a l lowed t o stand, also 

serves t o inval idate every o ther munic ipal ord inance enacted in Michigan for the purpose of 

creat ing a munic ipal commiss ion. 

The er roneous Court of Appeals ' ho ld ing tha t the ci ty of Grand Haven lacked au thor i t y 

t o enact an ord inance creat ing the DPC is demonst rab ly at odds w i th t he concept of munic ipal 

au tonomy as embod ied in t he Michigan Const i tu t ion and t he Home Rule City Act^^ M.C.L. 

117.1a, et seq. As explained in Adams Outdoor Advertising, Inc. v. City of Holland, 234 M ich . 

App. 6 8 1 , 687-688; 600 N.W.2d 339 (1999), affd 463 M ich . 675 (2001): 

In Detroit v. Walker, 445 Mich. 682, 687-690; 520 N.W.2d 135 (1994), our 
Supreme Court t raced the history of munic ipal home rule in Mich igan. Before the 
Const i tu t ion of 1908, the au tonomy of city governments was substant ial ly 
l im i ted and rest r ic ted. Propelled by the resentment of state in ter ference w i th 
local mat ters , t he 1908 Const i tu t ion granted home rule cities broad au tonomy . 
Thereaf ter , t he Home Rule City Act was enacted t o imp lement t he shi f t in 
const i tu t ional power recognized in the 1908 Const i tu t ion. 

Our Const i tu t ion o f 1963 cont inues t he grant of broad power and au thor i t y to 
home rule cit ies. As recognized by the Supreme Court in Walker, at 689-690; 520 
N.W.2d 135: 

The Michigan Const i tu t ion provides tha t " [ t l he provisions of th is 
const i tu t ion and law concerning count ies, townsh ips , cit ies and vil lages 
shall be l iberal ly const rued in thei r favor . " Const. 1963, art . 7, § 34. It also 
provides t ha t " [ n ]o enumera t ion of powers granted t o cities and villages 
in th is const i tu t ion shall l imi t or restr ict the general grant of au thor i t y 
confer red by th is sect ion." Const. 1963, art . 7, § 22. 

Grand Haven is a home rule city. See City of Grand Haven v. Grocer's Co-op Dairy Co., 330 
Mich . 694, 695; 48 N.W.2d 362 (1951). 
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Accordingly, it is clear that home rule cities enjoy not only those powers 
specifically granted, but they may also exercise all powers not expressly 
denied. Home rule cit ies are empowered to f o r m fo r themselves a plan of 
government sui ted t o the i r unique needs and, upon local mat te rs , 
exercise the t reasured r ight of self-governance. See Const. 1963, ar t . 7, § 
22. 

Our munic ipal governance system has matu red t o one of general grant of 
r ights and powers, subject only t o cer ta in enumera ted restr ict ions 
instead of the earl ier me thod of grant ing enumera ted r ights and powers 
def in i te ly specif ied. The convent ion c o m m e n t t o t he most recent 
amendmen t of the Michigan Const i tu t ion announces best t he cur rent 
re lat ionship be tween municipal i t ies and the state. It provides tha t "a 
revision o f Sec. 2 1 , Art ic le VIII, o f the present [1908] const i tu t ion reflects 
Michigan's successful experience with home rule." [Emphasis in or iginal . ] 

The Michigan Const i tu t ion, at Art 7, § 27 does not expressly deny t o munic ipal i t ies the 

power t o enact ordinances creat ing munic ipal commissions, such as the DPC. See Vander Toorn 

V. City of Grand Rapids, 132 M ich . App. 590, 596; 348 N.W.2d 697 (1984) ("The powers of a 

local government board or commiss ion are l imi ted t o those prov ided by t he city char ter or local 

ord inance. " ) . Consequent ly, t he City of Grand Haven acted w i th in its au thor i t y when in enacted 

the ord inance creat ing the DPC. 

The DPC's status as an "au tho r i t y " tha t was "author ized by law" is cr i t ical , because if the 

DPC is ent i t led t o th is status under M.C.L 691.1401(e), t hen t he DPC is i m m u n e f r o m suit under 

the GTLA. The Court of Appeals found it signif icant that " [ t ] he s ta tu tory def in i t ion of 'pol i t ical 

subdiv is ion ' does not include 'commissions, ' nor does it include commissions 'au thor ized ' by a 

c i ty." (Exhibit A, p. 19) This analysis is unsound because it fails t o take in to account one of the 

fundamen ta l tenets of s ta tu tory const ruc t ion ; namely, t ha t when de te rm in ing the mean ing t o 

be given t o an undef ined t e r m in one section of a legislative act, this Court "construes an act as 
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a who le t o harmonize its provisions and carry out the purpose o f the Legislature." Macomb 

County Prosecutor V. Murphy, 464 M ich . 149 ,159 ; 627 N.W.2d 247 (2001). " [T ]he in te rp re ta t ion 

t o be given t o a part icular w o r d in one section [is] arr ived at a f ter due cons iderat ion of every 

o ther sect ion so as t o produce, if possible, a harmonious and consistent enac tment as a who le . " 

Grand Rapids v. Crocker, 219 M ich . 178, 182-183; 189 N.W. 2 2 1 (1922). Ano ther sect ion of the 

GTLA, M.C.L. 691.1407(2) includes in its i temizat ion of individuals ent i t led t o immun i t y , under 

specif ied c i rcumstances, "each member o f a ... commiss ion ... o f a governmenta l agency ... ." 

The Legislature, in M.C.L. 691.1401(e), included in the def in i t ion of "pol i t ical subdiv is ion" an 

"au tho r i t y " t ha t was "author ized by law," w i t hou t specifically ment ion ing a "commiss ion . " But 

in M.C.L. 691.1407(2) the Legislature ident i f ied members of a " commiss ion " as individuals tha t 

we re capable of invoking immun i t y under the GTLA. Harmoniz ing these sections of the GTLA, 

results in t he de te rm ina t ion tha t the Legislature in tended that commissions tha t are created by 

a munic ipa l i ty const i tu te an "au tho r i t y " tha t is "author ized by law" and, thus, ent i t led t o t he 

immun i t y a f fo rded by t he GTLA. Indeed, t w o panels of the Court of Appeals, albei t in 

unpubl ished opin ions, have ru led tha t a munic ipal commiss ion created by ord inance is en t i t led 

t o immun i t y under the GTLA; House v. Grand Rapids Housing Comm., 2004 WL 1057823 (M ich . 

App. May 1 1 , 2004) (Exhibit V) (hold ing tha t Grand Rapids Housing Commission "is a 

governmenta l agency created by ordinance ... . " ) ; Nunn v. Flint Housing Comm., 2006 WL 

335850 (Mich . App. Feb. 14, 2006) (Exhibit W) ("The f o rma t i on of the Flint Housing Commission 

by a City of Flint resolut ion renders it a 'pol i t ical subdiv is ion' fo r purposes o f t he Act. 

Consequent ly , even if the issue were t o be considered by th is Court , t he defendant 's status falls 
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under t he category of a pol i t ical subdivision as def ined under the Governmenta l Immun i t y 

Act.")^^ 

A l though the ent i ty created by Grand Haven ord inance t o "have t he ent i re cont ro l and 

supervision of said 'Duncan Park'" is referred to as a "commiss ion , " the ord inance 

unambiguously recites in the opening paragraph that wha t is being created is a "Park Board. " 

(Exhibi ts D, G ) " A " b o a r d " is an ent i ty that is specifically denoted by t he Legislature as coming 

w i th in the def in i t ion of a "pol i t ical subdiv is ion" under the GTLA. M.C.L. 691.1401(e). The Court 

of Appeals downp layed t he significance of th is language of the ord inance, emp loy ing as it d id 

the w o r d " b o a r d , " in deciding tha t the DPC was not ent i t led t o immun i t y . The Court of Appeals 

o f fe red the explanat ion tha t Grand Haven's charter does not recognize a "Duncan Park Board" 

as one of its "ci t izen boards" under the city charter. However , t he Court of Appeals ' op in ion 

fai led t o adequate ly explain why the absence of the DPC f r o m the sect ion of the char ter deal ing 

w i t h cit izen boards, somehow a l lowed the Court of Appeals t o forego wel l -set t led principles of 

const ruct ion by ignor ing the significance of t he ordinance's use of t he words "Park Board. " 

Contrary to the defect ive analysis of the Court of Appeals, the Court was obl iged t o presume 

tha t every w o r d of t he ord inance has some meaning or impor t , and was requ i red t o avoid an 

in te rpre ta t ion of t he ord inance tha t rendered the ordinance's use of t he t e r m "Park Board" 

surplusage. Hosfe v. Shanty Creek Management, Inc., 459 M ich , at 574. 

Nei ther p la int i f f , nor t he Court of Appeals, d isputed tha t opera t ion of a public park 
const i tu tes a governmenta l func t ion . See Exhibit A, p. 18 ("The part ies agree tha t main ta in ing a 
park is an exercise of a governmenta l func t ion . " ) . 

" "That the re be and hereby is, created in the City of Grand Haven, a Park Board, t o be known 
as "The Duncan Park Commiss ion," t o consist of th ree members , w h o shall be appo in ted by the 
mayor of t he city o f Grand Haven . . . . " 
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In concluding t ha t the DPC is not a pol i t ical subdivision cloaked w i t h i m m u n i t y under the 

GTLA, t he Court of Appeals proc la imed tha t " [ t ]he t rustees ... take no guidance f r o m the ci ty of 

Grand Haven, and are not accountable for the i r actions to the City." (Exhibit A, p. 20) This is not 

an accurate s ta tement . The ord inance provides tha t t he DPC is p roh ib i ted f r o m expending any 

city funds for t he maintenance of Duncan Park w i t hou t the money f i rs t be ing appropr ia ted by 

the c o m m o n counci l . The ord inance also requires the DPC t o submi t an annual repor t t o t he 

counci l deta i l ing wha t amoun t of money is requ i red, and the purpose for wh ich t he funds are t o 

be used and tha t thereaf te r , the counci l rules on the reasonableness o f the DPC's request. 

(Exhibit D, § 4) The Court of Appeals ' also incorrect ly states that " [a]s ide f r o m appo in t ing the 

or iginal th ree t rustees to t he Commission, the City plays no part in the ongoing management of 

Duncan Park." (Exhibit A, p. 20) To the contrary, the ord inance obl iges " [ t ] he Common Counci l , 

or munic ipal body of the City of Grand Haven" t o "prov ides means for the care and 

improvemen t of [Duncan Park] ." (Exhibit D, § 2) 

Finally, t he Court of Appeals ' reasoned that governmenta l immun i t y did not bar 

p la int i f f 's claims against the DPC because ' " t he def in i t ion of 'governmenta l agency' does not 

include, or remote ly con temp la te , jo in t ventures, par tnerships, arrangements between 

governmental agencies and private entities, or any o ther combines state-pr ivate endeavors. ' " 

(Exhibit A, pp. 20 -21 , quo t ing Vargo v. Sauer, 457 Mich. 49, 68; 576 B.W.2d 656 (1998); 

[emphasis added by Court of Appeals]) . This Court 's quo ted observat ions in Vargo do not 

suppor t the Court of Appeals ' conclusion tha t the DPC may not assert the defense of immun i t y 

under the GTLA. The DPC is a pol i t ical subdivision as def ined under t he GTLA, bo th as a " b o a r d " 

and as an au thor i t y author ized by Grand Haven ord inance. Moreover , the DPC engaged in a 
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governmenta l func t ion when it under took its dut ies of cont ro l and supervis ion of Duncan Park. 

"In Mich igan t he opera t ion of a recreat ional park is a governmenta l f unc t i on . " Collison v. City of 

Saginaw, 84 M ich . App. 325, 327; 269 N.W.2d 586 (1978), rev'd on other grounds, 406 M ich . 

944 (1979), c i t ing Royston v. City of Charlotte, 278 M ich . 255, 257-258; 270 N.W. 288 (1936) ; 

Rohrabaugh v. Huron-Clinton Metropolitan Auth., 75 M ich . App. 677, 6 8 1 ; 256 N.W.2d 240 

(1977) (observing tha t "Mich igan courts have t radi t ional ly t rea ted the opera t ion of recreat ional 

parks as a governmenta l func t ion . " ) . In Ballard v. Ypsilanti Twp., 457 M ich . 564; 577 N.W.2d 890 

(1998), th is Court observed the Court of Appeals had correct ly held tha t the de fendant 

t ownsh ip was a f fo rded immun i t y under the GTLA w i t h respect t o a wrong fu l death suit arising 

f r o m the d rown ing deaths of p la in t i f f s decedents wh i le sw imming at a t ownsh ip park. 

The DPC's opera t ion and maintenance of Duncan Park is a d i rect result o f t he creat ion of 

t he DPC by Grand Haven ord inance and, thus, t he tr ia l cour t correct ly f ound tha t t he DPC was a 

pol i t ical subdivision engaged in a governn ienta l func t ion and was ent i t led t o immun i t y under 

t he GTLA. The DPC was no t a "pr ivate en t i t y " pe r fo rming a governmenta l func t ion and, thus, 

not ent i t led t o immun i t y under the GTLA. O'Neill v. Emma L Bixby Hospital, 182 M ich . App. 252, 

257; 4 5 1 N.W.2d 594 (1990). The DPC is no t , as found by t he Court of Appeals, "a un ique 

construct of Mar tha Duncan's t rus t , " but is, rather, an ent i ty created by a city ord inance tha t 

was enacted t w o days before Mar tha Duncan executed the Duncan Deed. 
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2. 

THE COURT OF APPEALS ERRED WHEN IT HELD THAT THE DUNCAN DEED 
CREATED A TRUST AND THAT THE DUNCAN DEED TRANSFERRED OWNERSHIP 
OF THE PARK PROPERTY TO THREE PRIVATELY APPOINTED TRUSTEES. 

1 . Possession and control of Duncan Park by the DPC, a political subdivision cloaked 
with immunity, provides the basis supporting the trial court's ruling and, thus, 
whether or not a trust owned Duncan Park is an issue of no consequence. 

The Court of Appeals devotes approx imate ly one-hal f o f its op in ion t o analyzing and 

discussing whe the r a Duncan Park Trust exists and, if so, whe the r t he t rus t and its t rustees o w n 

the land compr is ing the park. Defendants contend that such an inqui ry is bo th unnecessary and 

largely i r re levant . Under t he ord inance creat ing the DPC, the DPC was given " t he ent i re 

supervision and cont ro l o f said 'Duncan Park," and " the power and au thor i t y at all t imes t o 

manage and cont ro l [Duncan Park]." (Exhibit D, §§ 3, 5) Similarly, t he Duncan Deed provides 

tha t t he Park Board, named "The Duncan Park Commiss ion" "shall have ent i re cont ro l and 

supervision of said Duncan Park" and t ha t the DPC "shall have the exclusive supervis ion, 

management and con t ro l " of Duncan Park. (Exhibit E, §§ 2, 7) 

In order recover on a premises l iabi l i ty c la im, a p la int i f f must establ ish that t he named 

defendant had possession and cont ro l o f t he premises at issue. Kubczak v. Chem. Bank & Trust 

Co., 456 M ich . 653, 660; 575 N.W.2d 745 (1998). A defendant has possession of the premises if 

the de fendant exercises actual domin ion and cont ro l over the premises. Id. at 6 6 1 . If the 

de fendant has no domin ion or cont ro l over the proper ty , the de fendant lacks reasonable power 

to prevent the al leged injury and cannot be held liable for the al leged damages. Id. at 661-662 

c i t ing Nezworski v. Mazanec, 301 M ich . 43, 56; 2 N.W.2d 912 (1942). The DPC had exclusive 

domin ion and cont ro l over Duncan Park. The DPC came in to existence t w o days before any 
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t rus t or t rustees were purpor ted ly created by Mar tha Duncan's execut ion of the Duncan Deed. 

Even if another ent i ty , such as a t rust owned the park land, it was the DPC, being in possession 

and cont ro l t ha t had the abi l i ty and du ty t o prevent hazardous condi t ions on park land. Thus, if 

a t rus t existed and o w n e d the proper ty , t he t rus t could no t be held l iable for injur ies occurr ing 

in Duncan Park and such an ent i ty w o u l d no t be a viable defendant in these premises l iabi l i ty 

act ions. Contrary t o t he Court of Appeals, ownersh ip of Duncan Park is not " t he bedrock 

quest ion"^^ in these cases. Because the DPC and the commissioners, as discussed above, are 

ent i t led t o immun i t y under the GTLA, dismissal of bo th lawsuits was the r ight result . 

2. The Duncan Deed, by its express terms, constituted a dedication of private land 
to the City of Grand Haven for use as a public park. The Court of Appeals' 
determination that the Duncan Deed created a trust and transferred ownership 
of the land to the trustees cannot be reconciled with Martha Duncan's dedication 
of the land to the City for use as a public park. 

The Court of Appeals placed great signif icance on the Duncan Deed's use of t he te rms 

" t rus t " and t rus tee in f ind ing tha t t he deed created a t rus t and conveyed t he park p roper ty t o 

th ree trustees.^^ However , t he use of t he w o r d " t rus tee " in an ins t rument , wh i le potent ia l ly 

indicat ive of the in tent t o create a t rus t , is " n o t absolutely decisive." Union Guardian Trust Co. 

V. Nichols, 3 1 1 M ich . 107, 114; 18 N.W.2d 383 (1945). Words alone are not necessarily 

indicat ive of a t rus t . Knights of Equity Mem. Scholarship Comm., 359 M ich . 235, 240; 102 

N.W.2d 463 (1960) (Words such as " t r us t " or " t rus tee" are 'ne i ther necessary to the creat ion of 

a t rus t nor conclusive w i t h respect t he re to even if used.") . 

Exhibit A, p. 7 
Exhibit A, pp. 12-14 
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Contrary t o t he op in ion of the Court of Appeals, t he Duncan deed d id not create a 

"Duncan Park Trust , " nor did it t ransfer ownersh ip of the park p roper ty t o a t rus t or t rustees or 

for tha t mat te r any o ther person or ent i ty . That is because t he Duncan Deed, by its expl ici t 

t e rms , cons t i tu ted a common- law "ded ica t ion" of p roper ty for a public use, a po in t on wh ich 

the Court o f Appeals was in agreement w i th defendants. It confer red an easement t o the City of 

Grand Haven t o use a parcel of p roper ty as a public park, "Duncan Park." Little v. Hirschman, 

469 Mich . 553, 557, n. 4 ; 677 N.W.2d 319 (2004) (explaining tha t a c o m m o n law dedicat ion 

creates only an easement in the publ ic). A l though it has been said tha t a munic ipa l i ty in wh ich 

dedicated p roper ty is s i tuated may take the proper ty as " t rus tee " for t he publ ic, Baldwin 

Manor, Inc. v. Birmingham, 341 Mich. 423, 430 ; 67 N.W.2d 812 (1954), an easement conveys no 

t i t le to land. Thies v. Howland, 424 M ich . 282, 289, n. 5; 380 N.W.2d 463 (1985). Rather, it is an 

inherent ly l im i ted estate in land. Dep't of Natural Resources v. Carmody-Lahti Real Estate, Inc., 

472 Mich . 359, 3 8 1 ; 699 N.W.2d 272 (2005). 

"A common- l aw dedicat ion is an in tent ion on t he part of the owner t o dedicate the land 

for public use, wh ich is accepted by the publ ic ." Kentwood v. Sommerdyke Estate, 458 M ich . 

642, 653; 581 N.W.2d 670 (1998). A c o m m o n law dedicat ion has been def ined as "... an 

appropr ia t ion of [pr ivately owned ] land for some publ ic use, made by the owner of the fee, and 

accepted for such use by or on behalf o f t he public ... ." Alton v. Meeuwenberg, 108 M ich . 629, 

634; 66 N.W. 571 (1896) (emphasis added). "A val id common- law dedicat ion of land t o the 

publ ic requires the fo l l ow ing e lements : (1) an in tent of the owners of the p roper ty t o o f fer the 

p roper ty t o t he publ ic for use; (2) acceptance of the owners ' o f fer by publ ic off icials and 

main tenance of t he p roper ty by public off icials, and (3) use of the p roper ty by t he publ ic 
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general ly ." Redmond v. Van Buren County, 293 M ich . App. 344, 353; 819 N.W.2d 912 (2011). 

" W i t h regard t o an in ten t ion to dedicate, all facts and circumstances bear ing on t he quest ion 

are cons idered. " 2000 Baum Family Trust v. Babel, 488 Mich. 136, 148; 793 N.W.2d 633 (2010). 

The Duncan deed satisfies all o f the e lements of a val id dedicat ion of land t o the publ ic use. 

Facts and circumstances rel ied upon to show a dedicator 's in tent , must have a posit ive 

and unequivocal character. Hawkins v. Dillman, 268 Mich. 483; 256 N.W. 492 (1934). The 

Duncan Deed language unequivocal ly communicates Mar tha Duncan's in tent t o dedicate t he 

described parcel of p roper ty " fo r and in behal f o f t he Citizens of t he City of Grand Haven as a 

publ ic park," Duncan Park, "and for no o ther purpose."^^ Any doub t tha t Mrs . Duncan in tended 

t o create a dedicat ion is comple te ly dissipated by the language in the deed re fer r ing t o " the 

premises so ded ica ted , " and stat ing tha t if t he land ceases t o be used as a publ ic park, t he 

ef fect shall be "as if such dedicat ion had never been made. " (Exhibit E, 1] 3) The deed requi red 

the City of Grand Haven t o accept the of fer . A fo rma l means of acceptance can be by 

resolut ion, such as was done hereby t he Grand Haven Common Council on October 20, 1913. 

(Exhibit C, p. 2) Christiansen v. Gerrish Twp., 239 M ich . App. 380, 389; 608 N.W.2d 83 (2000). 

Under bo th the deed and Grand Haven ord inance, the responsibi l i ty for main tenance of Duncan 

Park was that of publ ic off ic ials, the DPC. There is no d ispute tha t the p roper ty known as 

Duncan Park is and always has been used by the publ ic general ly. 

That the Duncan Deed is a dedicat ion and not a document creat ing a t rust conveying 

ownersh ip of the p roper ty t o t rustees, rests on recogni t ion of a single salient fact apparent ly 

" Exhibit E, 113. 
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over looked by the Court of Appeals in its analysis - - when Mar tha Duncan dedicated her 

pr ivate p roper ty t o t he City of Grand Haven, a l though she gave up possession o f t he p roper ty 

she, and not th ree " t rus tees" as the Court of Appeals erroneously and inexpl icably f o u n d ^ ^ 

necessarily re ta ined ownership o f t he realty compr is ing Duncan Park. This po in t was touched on 

by Justice Markman in addressing the law of common- law dedicat ion in 2000 Baum Family 

Trust v. Babel, 488 M ich , at 145, whi le at t he same t ime not ing some simi lar i ty be tween a 

dedicat ion and a char i table t rus t : 

This realm of law was said to be "anomalous , " in tha t " [u ]nder it, r ights are 
par ted w i th and acquired in modes and by means unusual and pecul iar." Patrick, 
120 Mich , at 193 (ci tat ions and quo ta t ion marks omi t ted ) . First, a l though 
ordinar i ly some conveyance or w r i t t en ins t rument is requi red t o t ransmi t a r ight 
t o real p roper ty , a "dedicat ion may be made w i t hou t wr i t i ng , by act in pais [an 
act pe r fo rmed outs ide of legal proceedings] , os well as by deed." Id. (c i ta t ion and 
quo ta t ion marks om i t t ed ) . In o ther words , the s ta tu te of f rauds is no t appl icable 
t o the dedicat ion of land t o t he public. See Baker v. Johnston, 21 M ich . 319, 348 
(1870). Second, like a charitable trust, t he re need be no grantee in being at t he 
t ime of t he dedicat ion t o give it ef fect. Patrick, 120 Mich , at 190. Th i rd , and most 
signif icant t o t he instant case, 

[ i j t is not at all necessary that the owner should part with the title which he 
has, for dedication has respect to the possession, and not the permanent 
estate. Its effect is not to deprive a party of title to his land, but to estop him, 
while the dedication continues in force, from asserting that right of exclusive 
possession and enjoyment which the owner of property ordinarily has. [Id. at 
193 (ci tat ion and quo ta t ion marks omi t ted) . ] 

(emphasis added). 

The in tent to create a common- law dedicat ion of pr ivate land for a publ ic purpose "can 

be gathered f r o m the c i rcumstances." DeWitt v. Roscommon Co. Rd. Comm., 45 M ich . App. 579, 

Exhibit A, p. 17 ( "A l though t he land was dedicated t o the City of Grand Haven fo r public 
purposes, ownersh ip remained in the t rustees.") 
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5 8 1 ; 207 N.W.2d 209 (1973). Indeed, "al l facts and circumstances bear ing on t he quest ion are 

cons idered. " 2000 Baum Family Trust v. Babel, 488 M ich , at 148. The language of t he Duncan 

Deed demonst ra tes not on ly tha t Mar tha Duncan in tended to make a c o m m o n - l a w dedicat ion 

but it also makes clear her in tent t o retain ownersh ip of the proper ty . The Duncan Deed 

unambiguously says t ha t if t he parcel of land should cease t o be used as a publ ic park for the 

citizens of Grand Haven, t h e n the "ded ica ted" premises wou ld revert to Mrs . Duncan or her 

heirs; the Court of Appeals avoided addressing the significance of this language in its analysis. 

The Duncan Deed provides tha t the grantees merely "ho ld and occupy, and not " o w n " the 

proper ty , and that the possession confer red by t he dedicat ion reverts t o Mrs . Duncan or her 

heirs as the p roper ty owners should it no longer be used as a public park: 

The above-descr ibed premises shall be at all t imes known and descr ibed as 
"DUNCAN PARK" and said described parcel of land shall always be held and 
occupied by said grantees for and in behalf o f the Citizens of the City of Grand 
Haven as a publ ic park, fo r t he use and en joyment of the citizens or inhabi tants 
of Grand Haven, as a publ ic park, and for no o ther purpose, and th is g i f t and 
grant hereby made is subject to the express l imi tat ions and is on t he express 
condi t ions tha t such parcel of land shall always be held and used as a publ ic park 
as aforesaid, and shall always be called "DUNCAN PARK", and should said parcel 
of land cease to be so held and used as a public park, and in case the Council or 
said Trustees shall neglect or refuse to carry out in good faith all of the terms and 
conditions herein specified, then the premises so dedicated as above, with all 
improvements, shall revert to the first party herein, her heirs, executors or 
assigns and become again vested in her, or her heirs, as fully as if such dedication 
had never been made; and she, her heirs, or executors, may then enter upon and 
take possession of said premises and thenceforward hold onto the some as fully 
as if this dedication had never been made. {Exhibi t E, 1] 3; emphasis added) 

Another c i rcumstance t ha t demonst ra tes tha t the Duncan Deed did not create a t rus t or 

t ransfer ownersh ip o f the land t o " t rus tees" is the fact tha t the deed specif ically refers t o the 

Grand Haven City ord inance creat ing the DPC. A deed tha t refers t o and is subject t o another 
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i ns t rument is const rued in l ight of t l i a t o ther ins t rument . Chicago Lumbering Co. v. Poweil, 120 

Mich . 5 1 , 57; 78 N.W. 1022 (1899) ("It is e lementary tha t the ef fect of conveyances of land may 

be af fected and l im i ted by o ther papers t o which they refer . " ) . The ord inance t ha t created the 

DPC specifically refers t o the creat ion of the DPC and the commissioners and t he powers and 

responsibi l i t ies of t he DPC, and not t o t he creat ion of a t rus t or t o t he powers and 

responsibi l i t ies of " t rus tees" w i t h respect t o Duncan Park. (Exhibit D) Moreover , where , as here 

the Duncan Deed ostensibly granted or conveyed realty " t o the PEOPLE OF THE CITY OF GRAND 

HAVEN" and " t o the part ies of the Second Part and t o the i r successors in of f ice forever , " (Exhibi t 

E, p. 1) no t ransfer of ownersh ip took place because the common law requires a def in i te and 

certain grantee. Payne v. Godwin, 147 Va. 1019, 1024; 133 S.E. 4 8 1 (1926); see also Badeaux v. 

Ryerson, 213 M ich . 624, 647; 182 N.W. 22 (1921). Because t he Grand Haven c o m m o n counci l , on 

October 20, 1913 enacted t he ord inance creat ing the DPC compr ised of the th ree 

commissioners, there was s imply no need, as found by the tr ia l cour t , f o r a t rus t w i t h th ree 

t rustees t o be created t w o days later when Mar tha Duncan executed the Duncan Deed. The 

Court of Appeals disparaged t he tr ia l cour t 's choice of def in i t ion of " t rus tee , " as used in t he 

Duncan Deed, as mean ing "members of a govern ing board , " rather than as " t rus tees" of an 

actual " t rus t . " (Exh ib i t A, pp. 13-14) However, t he def in i t ion chosen by the tr ia l cour t "be t te r f i ts 

the circumstances of this case"^^ since t he deed specifically refers t o the DPC as a "Board of 

Trustees," (Exhibit E, H 7) and because the DPC was already in existence, and Mar tha Duncan 

knew tha t it wou ld be in existence, when her deed was eventual ly executed, inasmuch as her 

execut ion of the deed was cond i t ioned on the City's passage of the ord inance creat ing the DPC. 

Exhibit A, p. 14 
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RELIEF SOUGHT 

Defendants-Appel lants, DUNCAN PARK COMMISSION, DUNCAN PARK TRUST, EDWARD 

LYSTRA, RODNEY GRISWOLD and JERRY SCOTT, request tha t the Court grant the i r appl icat ion 

for leave t o appeal t he March 20, 2014 op in ion of the Court of Appeals or, in t he a l ternat ive , 

peremptor i l y reverse the March 20, 2014 op in ion . 

MERRY, FARNEN & RYAN, P.C. 

DATED: Apri l 24, 2014 

BY: 
jqHNJ.SCHU17A(P26338) 

torneys for ^efendants-AppellaTvR' 
18303 Ten Mi le Road, Suite 200 
Roseville, Michigan 48066 
(586) 776-6700 
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