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STATEMENT OF JURISDICTION m

Defendant-Appellant Feronda Smith was convicted in the Genesse County Circuit

Court by Jury trial and a judgement of sentence was entered on the 24th of June
2011. A claim of Appeal was filed July 5, 2011 by the trial court, pursuant to

the indigent defendant's request for the appointment of counsel dated June 24, 2011
as authorized by MCR 6.425(f)(3). On April 30, 2012 Appé;late Counsel filed a brief
and thé Appellant filed a standard 4 Brief. The c&nvicti;na were affirmed on 29th
of October 2013, Now Jurisdiction belongs to the MICHIGAN SUPREME COURT according

to MCR 7.302 as provided by the Constitution.
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STATEMENT OF QUESTIONS PRESENTED

WAS DEFENDANT-APPELLANT SMITH ENTITLED TO A NEW TRIAL BASED ON THE
FACT THAT THE JURY WAS IMPROPERLY INSTRUCTED ON ALTERNATIVE
THEORIES OF AIDING AND ABETTING AS WELL AS BEING THE PRINCIPAL
PARTICIPANT, WHERE THE PROSECUTION'S ONLY THEORY WAS THAT MR. SMITH
ACTED ALONE IN THE ARMED ROBBERY AND THE SHOOTING, THEREFORE IT IS
IMPOSSIBLE TO DISCERN UPON WHICH THEORY OF GUILT THE JURY
UNANIMOUSLY AGREED, THEREBY VIOLATING MR. SMITHS DUE PROCESS
'RIGHT TO BE CONVICTED BASED ON AN UNANIMOUS JURY VERDICT. US CONST
AMEND VI, XIV; Mich Const 1963, art 1, § 17, 20?

Court of Appeals answers "no"

' Defem;lant—f-\’ppell-ant answers "yes"

DID THE TRIAL COURT ERR WHEN IT REFUSED TO GRANT A VERDICT OF DIRECT
ACQUITTAL ON THE OFFENSES OF (A)FELONY MURDER AND (B)ARMED
ROBBERY, WHEN THE JURY ACQUITTED MR. SMITH OF THE KEY ESSENTIAL
ELEMENT OF BOTH OFFENSES. ie. FIREARM OFFENSES, 1" HEREBY MAKING THE
- EVIDENCE INSUFFICIENT TO SUSTAIN A CONVICTION AND VIOLATING MR. SMITH
OF HIS DUE PROCESS RIGHT TO BE CONVICTED OF EACH ESSENTIAL ELEMENT OF
A CHARGED OFFENSE AND A FAIR TRIAL. VI, XIV AMEND; Mich Const 1963 art 1 §
17,207 !

-.Court.ef. Appgal_.sl.___'ansme:_'j‘s nan
E Deféhda'nt-Apﬁe~1’-lant-,ans';uers, "yes"

DID THE TRIAL COURT VIOLATE MR. SMITH’S DOUBLE JEQPARDY RIGHTS UNDER
THE UNITED STATES AND MICHIGAN CONSTITUTIONS, WHERE THE COURT
SENTENCED MR. SMITH FOR FIRST DEGREE FELONY, MURDER AND THE
UNDERLYING FELONY ARMED ROBBERY. VI, XIV AMEND; Mich Const 1963 a.rt 1 §
17,207 -

Court. of Appeais ansuers "7

Def‘endant Appellant -answers, "yes"
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STATEMENT OF FACTS
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" Following a nine (9) day j Jury trial in the Genesee County Olrcult Court, Mr.

Smith was acquitted of three charges: felon in possessron ofa ﬁrearm carrymg a
concealed weapon and felony ﬁrearm Trial Transcrrpt Volume 9 (T9), 8 9. He was
convicted as charged of armed robbery* and ﬁrst-degree felony murder and sentenced to
the mandatory terin of 1ifé imprisonment for the murder conviction and 250 months to 35
years for the armed robbery convrctlon Sentencrng Transcnpt (ST) 10-11.

ThlS case mvolved the murder of Larry Pass Jr,a drug dealer who died in his
horne in November 2005 as a result of bemg shot 8 times with a 9 1mll1meter weapon T
4,7, 11. Of note, is that although Mr. Pass was murdered in Novernber 2005 the trial in
this matter did not begin unt1l May 2011, despite Mr. Smith bemg l)ound over on
September 17, 2008. -

The only evidence implicating Mr. Smith came from two %v;{‘itnesses. Mark Yancy_
testiﬁed he was present in the home when the incident took place and Ten_'ance Lard,
originally chméed as a co-defendant, testified m exchange fora pléa to unarmed robbery
and mansleughter.

The prosecution's theory was that Mr. Smith shot Mr. Pas.s‘_:rand that Mr. Lard and
Mr. Yancy were in another roomi at the time of the shooting. T 1,'I1 1—.13; T2, 11-13. The

defense theory was that Mr. Lard or Yancy shot Mr. Pass and Mrl. Smith was not present

Nor involved. T1,18; T2 16-19. .

! MCL 750.224 .
PMCL 750.227 i
> MCL 750.227b :
+ MCL 750.529
MCL 750.316 : &
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Two motions to j'qlismiss were brought and denied during’ﬁm pendency of the case.
(12/7/09, 1/11/10, 2/25/’21;0 pre tnal hearing transcripts and 3/7/11 and 4/8/11 hearing
transcripts.}) The Court:(;lenied Mr. Smith’s requeét for the appointment of appellate
counsel to pui'sue an inté-rlocutory appeal‘on the speedy trial motion. (4/8/11 héaring
transcript) )

On November 4, 2005 Marquis Sanders bought cocaine from Larry Pass a/k/a
Country, T 2, 81--82. Mx Sanders called Country later.ori to purchase more cocaine.
Although Country did'rf(;t answer his phone call, Mr. Sanders went to Country's home
with Tywone Bonner aq& another individual. T 2, 82-83, 114-115. He entered after
receiving no rcsponé'c tc;ihis knock 6n the door and saw the Complainant lying-on the
floor. T 2, 83-84. He di;d not call the police because he ﬁras high on cocaine (T°2, 94) and
was in violation of his p'fbbation. T 2, 91. Instead he called the friend who had
introduced him to the Cdmplainant. T 2, 84-85. Mr. Sanders denied killing the
Complamant. T 2, 89. , ‘

Tywone Bonneré '\'vent with Marquis Sanders to Country’s home on 11/5/05. After
going to the door, Mr. éénders returned to the car and said there was a dead guy in the |
house. T 2, 114-115.

At trial, Mr. Boﬁer testified that Mr. Sanders was in the home a very short time
and he heard no gun shots. T 2, 116-117. However, he told the police'that he had heard
3-4 shots when Mr. Sanders went to the house. At trial he stated that those shots were not
from the house. T 2, 124 125. |

Sergeant Nelsoé- interviewed Mr. Bonner. Mr. Bonner told Sgt Nelson that he

heard three shots when ihe was outside Country’s home. T 3, 134-135.

Yl
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. Many people responded to the scene including EMS®, poiiceT and evidence

technjcians®.

Shaquana Kid@ and Tracy - Woodson were friends. T 6, 63 kKidd); T 4, 33-34
(Woodson). Ms. Kidd knew M. Bonner and purchased dope from:- Country. T 6, 64. On
Friday night 11/4/05 she and Tracy went out and returned l.Jorme aﬂ.‘.)und 6:00 am. T 6, 65;
.. T 4,36-38. “

- . When they returned there was a message on the answerixig ;nachine from Mr.
Bonner. T 6, 65-66. After heariﬁg the message she went fo Countrys home-and found
him dead. T 6, 66. Ms. Kidd _told the police that the last people a:c;und Country were Mr.
Bonner and Quis. T 6, 73-74, :

| . Mark Yancy, who claimed to be at (_Iountr'y’s home at the time.of the incident,
received, according to his testimony, $4500.00 from the federal go“vcrnment. He testified
that the payout had nothing to do with the current case. T 4, 74-75 ,'l"99.

However, Agent Harris testified at a pretrial hearing that Mark Yaﬁcy was paid
$4000 fpr information about Pierson-Hood® and the Larry Pass hoi_';licide,‘ which
specifically iﬁcludcd information against Mr. Lard and Mr. Smith-(‘ril 0/6/10 at 14).

Mr. Yancy knew Cﬁuﬁtry as the neighborhood drug deale; and frequented his
house to buy drugs. T 4, 56-57. Mr. Yancy had known Mr: .Smitil and Mr. Lard for many

\
[

years and testified that they were often together. T 4, 57-58.

8 EMS is used broadly to encompass firefighters, paramedics and: anyone who rendered
aid. Eric Imeron, firefighter/paramedic, T 2, 7-10. i
" Officer Petrich, T 3, 47-57; Officer Tolbert, T 3,:60, Sergeant-Coon, T 3, 67; Sergeant
Collins T 5, 72; Sergeant Larrison, T 5, 81-83. ‘
8 Linda Anthony, evidence technician T 2, 31-59; T3, 16-30; Tonya Griffin, police
terminal operator T 2, 69-71; Alona Smallwood, Crime scene techmician, T 3, 39-41;
Elaine Dougherty, T 5, 43-46. :

- YA



On November 5,’ 2005 Mr: Yancy claimed he went to Country’s home twice. The
first time he purchased ébcaine. T4, 59-60. The second time he played vidéo games with
Country. T4, 60-61. -

. According to Ya;icy, while playing video games there was a knock on the door
and Country let into the kipouse Mr. Smith and Mr. Lard. T4, 62. Country went into the
bathroom to get cocaine ';for Mr. Smith and Mr. Lard and when he retumed Mr. Yancy
heard multiple f‘;unshots."T 4, 66-67. Mr. Lard pulled a gun on him and asked him if he
knew where the dope w:'la;zs. T 4, 68. He saw Mr. Smith with a gun and believes that Mr.
Smith killed Country.'T:_;i, 104-105, 108,

Mr. Yancy got tlie dope (an ounce of crack and an ounce of cocaine) and they'all -
left the house together. T4, 68-71. Mr. Yancy and Mr. Smith used the cocaine. T 4, 73. ‘

Mr. Yancy adm;’&ed that shortly befo:lre the shooting he had a dispute with Mr.
Smith over money. T 4,_:79-80. Also, while at Country’s home he snorted cocaine and
smoked marijuana. T 4, 5;83. |

According to Dejtective Sergeant Ainslie, who analyzed the firearms evidence, all
the bullets were fired frc:')fm one gun as were the casings. However, he was unable to
determine if the bullets 'gi:'lnd casings came from the same weapon because he did not have
a firearm. T 5, 35, 41. The weapon was a 9mm Luger caliber firearm. T 5, 42.

Dishonder Willit;ms, who had children with Country, made:the identification. T
5,103. Country sold drugs and normally kept the door locked as he had-a lot of enemies.

T 5, 104-105, 107-108. He also carried a gun. T 5, 109.

> Mr. Smith and many others were originally charged with conducting a continuing _

criminal enterprise allégedly connected to a gang referenced as Pierson-Hood. That"
charge was dismissed.

._:.nx



Kathleen Boyer of the Michigan State I;”olice tested for :t.'mgerprints at Country’s
home and found nothing to-indicate Mr. Smith had been at the t;_orne. T6, 53,

Co-Defendant Tarenée Lard testified in cxchanée for ajp.lea deal to manslaughter
and unarmed. robbery. T 6, 102, 126, 129. According to Mr. Lard he and Mr. Smith went
to Country’s home on 11/4/05-11/5/05 (witness not sure on time T 6, 87) to buy drugs. T
6, 86- 87 When they arrived Mr. Yancy was in the home 51tt1ng on the couch. T 6, 88.

| " Mr. Lard went into the living room with Mr. Yancy whlle Mr. Smith bought the .
cocaine from Country. T 6, 90-91. Mr. Lard testified that Country went into the
bathroom twice and he then heard about 5-6 fast, répetitive shotisi. T6,92.93. -

According to Lard he did not have a gun and Country dui not have a gun. T 6, 95.
Mr. Lard told Mr. Yancy to get the dope, turned it over to Mr. éinith and they all left. T
6, 96. Mr. Lard knew Mr. Smith to carry a9 mm handgun. T 6, 98

Sergeant Ellis, the Ofﬁcer-in-CHarg?, received information that Mr. Yancy was in
Country’s home at the time of the shooting in July 2006. T 7, 25 At the same time he
received information that Mr. Smith and Mr. Lard killed Countr%. T7,26.

. Over defense counsel’s objection, Seréeant Ellis respondiéd to the prosecutor’s
question “is there any question in your mind that Feronda Smith{_kjlled La‘rry Pass”, by
saying “No.” T 7, 42.

During closing arguments the prosecutor argued things like Sergeant Ellis had no
doubt that Mr. Smith kj:lled Country and “we are confident that 1t was the Defendant that
" killed Lari'y Pass.” T 8, 27, 84, 88. Also during closing argumer;'t over defense counsel’s
objection T 8, 127-129, the prosecutor engaged in a demonstratlon of the shooting. T 8,

88-91. This is Mr. Smith’s {eave +e appeql.

X



I. DEFENDANT-APPELLANT SMITH IS ENTITLED TO A NEW TRIAL BASED ON THE
FACT THAT THE JURY WAS IMPROPERLY INSTRUCTED ON ALTERNATIVE
THEORIES OF AIDING AND ABETTING AS WELL AS. BEING THE PRINCIPAL
PARTICIPANT, WHERE THE PROSECUTION'S ONLY THEORY WAS THAT MR. SMITH
ACTED ALONE IN THE ARMED ROBBERY AND THE SHOOTING, THEREFORE IT IS
IMPOSSIBLE TO DISCERN UPON WHICH THEORY OF GUILT THE JURY
UNANIMOUSLY AGREED; THEREBY VIOLATING MR. SMITH'S DUE PROCESS RIGHT

TO BE CONVICTED BASED ON AN UNANIMOUS JURY VERDICT. US CONST AMEND
VI, XIV:; Mich Const 1963, art 1, § 17, 20.

Issue Preservation And_Standard of Review

This Court rcviews'cl;jiims of instructional error de novo. Peo;Jle v Milton, 257 Mich App
467,.475; 668 Nw2d 387 (2(:03). Instructions must also be revicwec_; asa \J;.’holt:’,, to determine if
the instructions were sufﬁcie;Jt to protect a defendant’s rights_. Peopl:e v Moldenhauer, 210 Mich.

. ’ {
App 158: 533 NW2d 9 (1995). :

Here, these instructions were objected to as a whole and went as follows:

By Defense Attorney./, MR. WHITESMAN: "Referring to Lexis Nexis abstract text
pertaining to federal msmctions. “It says in a case where the defendant is charged'with aiding'
and abetting a crime against the United States it is important to sup};ly the jury with concise yet
detailed instructions explain;ng the elements of aiding and abetti_né that the. gorvemment must
prove beyond a reasonable doubt. Okay?”

“[ take that and apply it here. He's not charged. So, yes, you're right uﬁder Michigan law
and the case citations, there‘s.‘ some unpublished cases that cite an old published case, Lamson 44
MI App 447 which was reversed on other grounds, but recent unpublished cases are People
verses Jones, 210 Westlaw 15184427, People verses Murphy, 210 W_;cstlaw 4679582 but Ifm just

-1 iject to it, and I'm ma]%jng the request, a good faith for mo_diﬁ;cation of the law because



o o
think it's unfair. I think there';s no reason for the People not to be abl‘_é to give notice that they're
éoing to be coming in on aidi":gg and abetting. That's a totally new thin:g here”.

TI—IE' COURT:--1 woq-ld agree with you on both points. the siatus of the law and I think
" the law -.

MR. WHITESMAN: I think the law should change.

THE COURT:-- Should change as well. The federal éase; have said there's no due
'process violation with this spﬂ of thing under Michigan law, and as a result I'm obligated to
follow Michigan law, but I eégrec. I think the people should be able fo figure out if it's a they're
jcharg:mg somebody and‘ proving somebody guilty as a principal or an ifa.ider and abetter, especially |
as the trial goes along, and oi)viously jury instructions come at the end of the trial, but I think I
have no power to reject it, but you'\lre made your I;ecord and I've made.) mine that I happen to agree
with your position.

Discussion '

"The Due Process dlause of the Fourteenth Amendment c;enies States the power to

1

deprive the accused of liberty unless the prosecution proves beyonéi a reasonable doubt every
-every element of the chargeq offense." Carella v California, 491 U3 263, 265; 109 SCt 2419;
105 LEd2d 218 (1989). "J@ instructions relieviﬁg States of this burden violates defendant's due
process rights." Jd.

The United States S.upreme Court establishes that, with respect to. ambiguou;;, jury
‘instructions, " [i]n some insi:anées... we have held that when a case:_is subm.itted to the jury on
alterrative theories{,] the uijlconstitutionality of the theories requireis that the conviction be set

aside.” Boyde v California, 494 US 370; 110 SCt 1190; 108 LEd2d 316 (1990).

!
1
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A defendant also hds an abéolule constitutional right to Ibé convicted only upon a
amanimous jury verdict, mclhdmg consensus about the facts supportmg that verdict. US Const
amend VI, XIV; Const 1963 Art 1, § 14; People v Cooks, 446 Mlch 503, 510-511; 521 Nw2d
275 (1994); Schad v Ar:zona 501 US 624, 649-652 (1991) (Scalia, J concurring). In order to
protect that right, the trial court is obligated to mstruct the j ]ury propelly regarding the unanimity -
requirement. Const 1963, art 1, §14 20; MCR 6.410(B); Cooks supra

Mlchlgan courts havq long held that a trial court's failure to require a unanimous verdict
results in reversible . error 1f the evidence supporting one of the ﬁwo prosecution theories is.
insufEicient. People v Olsson, 56 Mich App 500, 505; 224 NW2d 6é91 (1974}, Iv app den, 394
Mich 772 (1975). In Olssori, the court reversed the defendant's ﬁrs"‘t—degree murder conviction
because (1} the jury was not required to decide whether the defendanl? was guilty of premeditated
murder or of felony murdcr; and (2) the evidence was insufficient to support a conviction of
felony murder. Id at 505-06. The court concluded that the jury‘g verdict was therefore not
}nmnimous in violation of M:CR 6.410.(B). _ ‘,
f The Court of Appaa;ls has repeatedly revisited Olsson over the years. In People v
Paintman, 92 Mich App 412 418; 285 NW2d 206 (1979), rev'd on other grounds, 412 Mich 518;
'315 Nw2d 418 (1982), cert den, 456 US 995 (1982), the court affirmed a conviction where the
jury was not required to deci—:de between alternate theories because "The evidence was sufficient

to support guilt under either theoxy." See also People v Burgess, 67 Mich App 214; 240 NW2d

485 (1976).



. :
In People v Graingery 117 Mich App 740, 755; 324 NW2d 762 (1982), the court again
i ' ) )
reversed a weapons convictien because the jury had been instructe:!d on two theories of guilt

without being required to unaﬁimously agree on one: :

"Where one of two ialterriative theories of guilt is legally insufficient to sppport a

coﬁviction, and where it is irr%possiblc to tell upon which theory the_jury relied, the defendant is
entitled to a reversal of his conviction and a new trial.” Id.

More recently, in Peogle v Yarger, 193 Mich App 532, 537; 485 NW2d 119 (1992), this
Court held that reversal was ré.ecessary when the jury was ﬁot required to unanixlnously determine
which sexual penqtration supj:)orted defendant's conviction. Yarger diistmguished the earlier case
of People v Johnson, 187 Mich App 621, 629-630; 468 NW2d 307 7{1991), in which this Court
held that no error occurred when a trial court failed to instruct the Jury to unanimously agree on
the alternate theories presented as to the level of malice in a second-degree murder case. Here,
Mr. Smith, unlike Olsson and Grainger, deals with alternative theori_es as to' whether Mr. Smith
: :
fired the fatal shots which killled the decedent, after allegedly robbinig him, or simply aided and
Eéabeﬁed in committing the off;nscs. :

This body of case law. clearly stands for the -proposition that the failure to require the jury
to agree on one theory as to 'lhow the defendant could have committed the offense is reversible
error if one of the prosecuti(;n's theories is supported by insufficient cvidenc_:e. QOlsson at 505;
Grainger at 755. If the re;.ricwing court cannot tell upon which r;htheory the jury relied, the
defendant is entitled to a reve"rsal and a new tnal. fd at 755. |

Here, in the present é:ase, the prosecutor argued during opcnifng‘ statement that she would

; . { )
present testimonial evidence through two res geste witnesses that "Feéronda Smith, in fact, killed



Larry Pass" ( TT Vol II pg. 12?). She also stated that, "we ask you to listen to ihe evidence, and in
:,tlle epd' of the trial you will éec that it is clear that this defendant robbed Larry Pass, shot Larry
Pass and left with the dope" (TT Vol Il pg. 13). The prosecutor wentf on to further state, the lead
investigator "found that Fcrorilda Smith kiI.lcd Larry Pass" ( TT Vol II pg 14). "And yoﬁ' will find
that Feronda Smith robbed Larry Pass of cocaine, shot him eight ti;mes, and we've proven our
case of felony murder and armed robbery” ( TT Vol Il pg. 16).

The first res geste wi_'tness, Mark Yancy, provided testimony: that "Mr. Pass went in the
bathroom to get it for Mr. Srnith, and when he came back out of the bathroom, that's when Mr.

: {

Smith shot him... Mr. Smith shot him. He was the only one in the hoiuse that could have done it"

(TT Vol IV pg. 66) Upon further questlorung, the witness was asked'

Q: Who kllled Larry Pass?
“A: Feronda Smith. (TT Vol IV pg. 104)

.Q: Who killed Larry Pass?
"A: Mr. Smith, (TT Vol IV pg. 108)

The other res geste w[tnf-ss I‘erance Lard, provided testlmomal evidence by stating:

_ 'Q: Did the defendant shoot Larry paSS’?
v ' - A: From what I seenyes. (TT Vol VI pg 97)

to shoot Larry Pass?

-Q: Did you know that the defendant was gomg
A: No. (TT Vol VI pg. 98)

Throughout the continued testimony of Terance Lard, he denied any culpability that both
he and Mark Yancy had regardmg the actual shooting of Larry Pass. .

Q Mr. Lard, did you shoot Larry Pass?
" A: No. a

Q Did Mark Yancy shoot Larry Pass'?’
A No. ;



- Q: Did the defendant kill Larry Pass?
s A: Yes. (TT Vol VII Pg. 18) '

During closing arguinents, the prosecutor went on (o argué the compounded evidence
~which she presented to provc that Mr. Smith was indeed the only shoote1 and the only principal
participant in Larry Pass' death and the armed robbery. By statmg, "They both said the
defendant Feronda Smith kllled Larry Pass (TT Vol VHI pg. 12). "Mmk Yancy indicated that he
did not kill Larry Pass, that iard did not shoot Larry Pass, and thaf in fact, it was the defendant
that killed Larry Pass" (TT Vol VI pg. 19). " Terance Lard told us lhat he did not shoot Larry
Pass and Yancy did not shoot Larry Pass" (TT Vol VIII pg. 24). "Felony murder says thal the
.Defendant caused the death of the victim Larry Pass, we heard t?stunony that the defendant
caused the death of Larry Paés" (TT Vol VIII pg. 28). |

"When you think aBdut the defendant's intent, think about what he did. He shot the victim
whﬂe he was robbing him. How did he do it? He shot him multiple times" (TT Vol VHI pg. 32).

" We talked about ;he aiding and abetting, and talked about if s;mieone is a driver,
and n lookout, and a mastérmind, and a gunman, who is guilty ::md you all agrecd with me
all of them are. Well in thi; case we had ‘tl.mt Lard and Yaney wzho are both guilty. Tarance
Lard is takjpg r(:Sponsibilitj} and he is pleading to a lesser charg;e of Unarmed Robbery and
Manslaﬁghter for taking the defendant over to Larry Pass’s house and not calling‘ the police when
hé left. He said I didn't have anything to do with it, but he didn't stop it. Ladies and gentlemen,
you've heard tcs_timony fron;;l Tarence Lard and Mark Yancy. You've heard testimony from Sgt.

iEllis. You've heard testimon;iy that Lewis Nelson and Ty Quan Aver;r both said Feronda SnuILh is

, the one that killed Larry Pass" (TT Vol VIII pg. 32).



"So ladies and gentlcr-mn think about the evidence, look at the; evidence, compare it, and
you']l find that this defendant- Peronda Smith killed Larry Smith" (TT Vol VIII pg. 90).

It is clear from the cv1dence put forth by the prosecution that the only theory she intended
to pursue was that the Defendant Mr. Smith was the only person who,;robbcd Larry Pass, and n
_do'mg so, killed Larry Pass throughout the course of £hat robbery. Nonetheless, theorizing that
Mr. Smith was the sole princi‘?al participant of both those offenses.

The Trial Court instn{)_cted the jury that it could convict Mr. Srmth based being the sole
.;{ictual participant, as well asz on aiding and abetting. The court insti%ucted: "The defendant is
scharged with first degree felo.‘ny murder. To prove this charge the pros_iecutor must prove each of .
the following elements beyor;d a reasonable doubt. First, that the deféndant caused th-e death of
Larry Pass. That is that L@ Pass died as a result of shooting with a firearm. Okéy";? (TT Vol
VIII pg. 113).

The Trial court went on to also instruct the jury on alternativc theory of aiding and
abetting by stating: "Okay, all nght Now that is one of the counts, okay and let's also talk about
the same cha.tge In this casg the defendant is charged with felony murder through aiding and
_ abetting or intentionally assisting someone else in committing the crim:e". (TT Vol VIII pg. 114).
| As detailed in Peopl;e v Carines, 460 Mich 750,757-758; 597 NW2d 130 (1999),"to
support a finding that a defendant aided and abetted a crime, the pros;ecutor must show that (1)
the crime charged was. com%niu'ed by the defendant or some other person, (2) the defendant
pcrfqrmed acts or gave enco'é:ragement that assisted the commjssion%' of the crime, —and (3) the
defendant intended the conm;_ission of the crime or had knowledge thé;c the principal intended its

commission at the time he gave aid and encouragement.” CJI2d 8.1.



“An aiding and abetting instruction is proper where there 1s evidence that (1) more than

- one person was involved in 1he commission of a crime, and (2) the defendant s role in the crime

may have been less than dn ect participation in the wrongdoing.” People v Head, 211 Mich App

205, 211; 535 NW2d 563 (1995)

In this case, the prosecution presented no substantive evidence to support the theory that

-Mr. Smith aided and abetted another in the shooting death of Larry Pass. The only evidence

‘presented went toward proving that Smith was the shooter. The prosecution pressed the point at

f

: the end of closing arguments: “the Defendant caused the death of the“;victim Larry Pass, we heard

testimony that the defendant caused the death of Larry Pass". The evidence revealed that, "the

: defendant Feronda Smith killed Larry Pass ".

In People v Smieleweki, 235 Mich App 196; 596 NW2d 636 (1999). This Court held that,
where both theories presented by the prosecution were supported by the evidence and
encornpassed the commission of a single offense, the trial court's instruction to the jury on
alternative theories did not deprive defendant of his right to an unanimous verdict. Id at 198.

This case is distinguishable from Smielewsli, based on the levidence in the Smielewski

* case, the jury could have beiieved that the defendant was an aider or ?c‘lbettor or a principal. Here,

there was no evidence ever presented that Mr. Smith acted as an aidei‘ and abettor. Therefore, the

- the jury could not infer that Mr. Smith aided and abetted in the felony murder or the armed

robbery, and the couvicljion‘.;can not be suppotted based on the aidinig and abettmg theory. This

: conviction is in strict violaﬁon of Mr. Smith's due process right to be convicted based on an

‘ unanimous verdict.
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The trial court itself,‘: was fully aware that this verdict one .of compromise by the jury
through its own admission 0[3 the record, by stating:

THE COURT: Actuaily what I thought is I think it was a compromise.

MR. MACRA: Yes. |

THE COURT: And they wanted to get a verdict in. They may have wanted to get a
verdict in. (TT Vol IX, pg. 14)

In Mills v Maryland, ?86 U S 367; 108 S Ct 1860; 100 L Ed'2d 384(1988), the Supreme
pom concluded that "[w]it:f'h respect to findings of guilt on criminal charges, the Cgurt
\:':onsistently has followed the rule that the jury's verdict must be set a:-;ide if it could be supported
on one ground but not on a.ﬂother, and the reviewing court was uncertain which of the two
grounds was relied upon By the jury in reaching the verdict”. /d at 1869.

"When:a defendant is convicted and one of the two grounds supponiné the conviction
cannot withstand constitutional scrutiny on the due process grounds, the trial court's mistake
cannot be dismissed as harmless error”. Stirone v United States, 361 U S 212,217,219; 80 S Ct
270: 4 L Ed 2d 252 (1960). T'hls is one of those "instructional errors [that 1s] so serious that it
amount(s] to {a] structural defect[], 'which deflies] analysis by "harmless-error" standards."
Suniga v Bunnell, 998 F2d 664, 667 (1993) (citing Brecht varahamis*on, 507 US 619, 629; 113
SCt 1710; LEd2d 353 (1993))._

| In Suniga, the 9th circuit considered whether the trial court crrc'.meously instructed the jury
of felony-murder when the prosecution's only theory was malice;’aforethought. The court

observed the instruction was "an error that allowed the Jury to convict Suniga on a theory.of

10



Culpability that did not exist.” The court therefore rejected the contention 'E_hat harmless error was

applicable by stating: : .
Neither can we, as the state suggest, based @ harmless-error determination on the seemingly
overwhelming weight of the evidence pointing to the petitioner’s guilt of ... murder. Where two theories
of culpability are submitted to t}‘;e jury, one correct and the other Incorrect, it is impossible to tell which
theory of culpability the jury followed in reaching a general verdict. Here too, it is impossible to know

what the (jury or some juror) did. Here, too, the writ should issue. Id at 670,
+ Here, it is unclear whether the jury found Mr. Smith guilty on a theory of aiding and abetting armed
robbery and felony murder. Newcrtheless, assuming the conviction was based on their belief that the
!

q‘irect actions were those of sorrjeone else or those directly of Mr. Smith, it must be reversed inasmuch

as the judge’s instruction on alternative thearies on this critical point was legally insufficient.

]

The cause of this mis-carriage of justice was the Alternative Jury Instiruction. This instruction
was objected to by the defendant TT: Vol. V! pg. 156, TT: Vol VIl pg. 206, 20'7', 208. This alternative Jury
Instruction seriously prejudiced the defense right to due process. If the information had been known
before trial, the defendant may have been able to prep"are a defense {o the élternative.charge. But it
was added at trial after both parfties had rest. Defendant was thus left to rei:ﬂz on a defense to felony
murder, armed robbery, carr_yiné a concealed weapon, felonin possessi;Jn ari.;d felony firearm, not aiding
and abetting felony murder, arrrfed robbery, carrying a concealed weapon, ft;elon in possession and
felony firearm. This lack of notir.%e denied defendant of due process of law. There was never any

mention of aiding and abetting during this 3 % year pending case, not in the felony information, search

warrant of modis of

PR Y
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operandi. The only theory wkas the defendant acted alone and no o;ne else knew he was going.
Eﬁ'to do this. "
As for the collection of facts stated by thé Court of Appeals the deféndant disagrees. The only
evidence submitted by the prosecutor was t-hat the defendant shot énd killed Larry Pass while
robbing him. Yancy and Lard both said they didn’t commit the murder. Lard said he walked to
;the house TT: Vol VI pg.87, h.e said he was unarmed TT: V;ﬂ Vil pg. 95. Lard pled guilty to
rmanslaughter and unarmed }obbery and his plea agreement was to identify the defendant as
the ;;hooter. Lard never saidlhe dropped no guns off at his baby momma house either. There is
no one who admits to the mi_urder, so there is no principal being shé:)wn. Therefore, the
: defendant did not Aid or Abet anyone, and the defendant can’t Aia or Abet himself. Therefore,
since prejudice has been established concerning this alternative Ju;y instruction, Mr. Smith’s

convictions for felony murdé'-r and armed robbery must be reversed.

;
)
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II. THE TRIAL COURT ERRED WHEN IT REFUSED TO GRANT A VERDICT OF DIRECT
ACQUITTAL ON THE OFFENSES OF (A)FELONY MURDER AND (B)ARMED
ROBBERY, WHEN THE JURY ACQUITTED MR. SMITH OF THE KEY ESSENTIAL
ELEMENT OF BOTH OFFENSES. ie. FIREARM OFFENSES, THEREBY MAKING THE
EVIDENCE INSUFFICIENT TO SUSTAIN A CONVICTION AND VIOLATING MR. SMITH
. OF HIS DUE PROCESS RIGHT TO BE CONVICTED OF EACH ESSENTIAL ELEMENT OF
A CHARGED OFFENSE AND A-FAIR TRIAL. VI XIV AMEND; Mich Const 1963 art 1 §
17, 20.

Issue Preservation and Standard of Review

Insufficiency of evidf?nce claims need not be raised at the trial court level in order to be
preser.\-/ed for appellate revie;w. People v Patterson, 428 Mich 502, ':'_51*4 (1987). Nevertheless,
this issue was raised by Mr. Smith’s trial attoméy when he filed a Moﬁon for Directed Verdict of
Acquittal, Judgment Notwifhstand_ing Of Verciict (JNOV) and Mé)tion for Mistrial in The
Alternative, on June 6, 201 1. Trial counsel supplemented that motion on June 8, 2011. Trial
counsel then filed a Defendr:;nt's Reply to the prosecutor's reply to the above stated motions on
Tune 16, 2011. On June ‘17, 2011, the trial couit issued its .O;;E)inion and Order denying
E:Defendant's motion. [

Discussion ,

The Due Process Cfause of US Const, Am XIV requircs‘ a prosecutor to prove the
clements of a crime beyond a reasonable doubt in order to convict a defendan£. See generally,‘ In
re Winship, 397 US 358; 90 S Ct 1068; 25 L Ed 2d 368 (1970); Jackson v Virginia, 443 US 307,
998 Ct2781;61 LEd2d SéO (1979). The existence of some evidenc;e, no matter how minimal,
no longer satisfies this 1'equ,.?irement. The test is not simply whethél; there is any evidence to

support the prosecutor’s poéition regarding each clement of the offense. Rather the question is

1Y
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 whether, viewed in the light-?most favorable to the prosecution, the evidence is sufficient to
p]ermit a rational trier of fact to find the essential elements of the cr{me to be proven beyond a
! . . .

reasonable doubt. People v Lemmon, 456 Mich 625 (1998); People lv Hampton, 407 Mich 354, -

3777 (1979); People v Hardiman, 466 Mich 417, 421 (2002).

In the present case Mr Smith was charged with the offenses of Felony Murder, MCL
75b._316; Armed Robbery, MCL 750.529; Felony Firearm, MCL 750.227b; Felon in Possession
of a Firearm, MCL 750.224f aild Carrying a Concealed Weapon MCL 750.227.

(A) The felorly murder statute, MCL 750.316(1)(b), prov1des m pertinent part:

The cnrne of felony murder requires that the murder be commrtted 'in the perpetration
[

[of], or attempt to perpetrate"_an enumerated felony. The elements of felony murder are: (1) the
killing of a human being, (2) with the intent to kill, to do great bodily harm, or to create a very
high risk of death or great bodily harm with knowledge that death or great bodily harm was the
probable result [i.e., mafice], dnd (3) while committing, attempting to comm.ir, or assisting in the
c.ommission of any of the enlirnerated felonies in MCL 750.316. Peoi'ple v T hew,‘ 201 Mich App

zs 85; 506 NW2d 547 (1993,

1
d

The standard cnmmal Jury mstructlons outline the following as the essential elements of
Felony Murder:

(1) The defendant is charged with first-degree
felony murder. To prove this charge, the prosecutor
must prove each of the following elements beyond a
reasonable doubt:

(2 Flrst that the defendant caused the death of
[name deceased] that is, that [name deceased] died
as a result of [state alleged act causing death].

(3) Second that the defendant had one of these three
states of mind: [he / she] intended to kill, or [he /

»
Vo
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she] mlcndcd to do great bodily harm to [name
deceased], or [he / she] knowingly created a vcry
high risk of death or great bodily harm knowing that
death or such harm would be the likely result of [his
/ her] actlons '
(4) Thlrd that when [he / she] did the act that
caused the death of [name deceased], the defendant
was committing [(or) attempting to commit /- (or)
helping -someone else commit] the crime of [state
felony]. For .the crime of [state felony], the
prosecutor must prove each of the following
elements beyond a reasonable doubt: [state elements
of felory]."CJ12d 16.4.

R R R T

i L

(B). The armed robber".y'stamtc, MCL 750.529, provides, in pertinent part:
! ] '

A person who engages in conduct proscribed under MCL 750.530 and who in the course
S j

of engaging in that conduct ... possesses a weapoﬂ, represents orally or otherwise that he or she is |
in possession of a dangerous weapon, is guilty of a felony punishable by imprisonment for life or
for any term of years.

The elémcnts of arme%i robbery are: (1) an assauli; (2) a feloni@s taking of property from

fche victim's presence or persém; and (3) while the defendant is armed with a weapon. People v

!
:Carines, 460 Mich. 750, 757 (1999).
Similarly, the standal;'d criminal jury instructions outline the following as the essential

elements of armed robbery:

(1) The defendant is charged with the crime of
armed robbery. To prove this charge, the prosecutor
must prove each following elements beyond a
reasonable doubt. -

(2) First, the defendant [used force or violence
agamst/ assaulted / put in fear] [the complamar,t]
(3)Second, the defendant did so while [he] was in
the course of committing a larceny. A “larceny” 1

15



the taking and movement of someone else’s
property or money with the intent to take it away
from that person permanently. '
(4)Third,- [the complainant] was present while
defendant was in the course of committing the
larceny. )
(5)Fourth, that while in the course of committing
the larceny, the defendant: (a) possessed a weapon
designed to be dangerous and capable of causing
death or serious bodily injury; {or} (b) possessed
any other object capable of causing death or serious
injury that the defendant used as a weapon, [or] (&)
posses:[;ed any [other] object used or fashioned in a
manner to lead the person who was present to
reasonably believe that it was a dangerous; [or] (d)
represented orally or otherwise that [he] was in
possession of a weapon. (6) Fifth, the defendant
inflicted an aggravated assault or serious injury to
another while in the course of committing the
larceny. CJI12d 18.1.

Here, in the present case, the prosecutor argued during opening statement that she would
present testimonial evidence through two res geste witnesses that "Feronda Smith robbed Larry
‘Pas: of cocaine, shot him efght times, and we've proven our case of felony murder and armed

f

%robbery" (TT Vol Il pg. 16).‘;. |
'l The first res geste witncss,.Mark Yancy, provided testimongf-that "Mr. Pass went in the
‘bathro'om to get it for Mr. Sjmith, and when he came back out of th:e bathroom, that's when Mr.
Smith shot him... . He was 7thc only one in the house that could have done it" (TT Vol IV pg.
66).
Upon .further questiohing, the witness was asked:
‘ Q: Who killed Larry Pass? . :
. A: Feronda Smith. (TT Vol IV pg. 1C4)

1o



1Q: Who killed Larry Pass?
(AZ Mr. Smith. (TT Vol IV pg. 108)

The other res geste witness, Terance Lard, provided testimonial evidence by stating:

- Q: Did the defendant shoot Larry pass?

From what I seen yes. (TT Vol VI pg. 97)

" to shoot Larry Pass?

A:
Q: Did you know that the defendant was going
A: No. (TT Vol VIpg. 98)

3

During closing argun:lents, the prosecutor further argued :‘that she prgsented encnigh
évidcnce to prove that Mr. S;nith used a firearm in the commissio.;l of robbing aﬂd rnurderiﬁg
Larry Pass. By stating, "Whén ‘you think about the defendant's inte;lt, think about what he did.
He shot the victim while he was robbipg him. How did he do it? He shot him multiple times"
(TT Vol VIII pg. 32).

The trial court instmctf.d the jury on the elements of Armed Robbery and Felqny Murder,
Felonyl Firearm, Felon in Posj_session of a Firearm and Carrying a Concealed Weapon. And in
doing so, those instructions iniregards to the challenged errors went a.;s follows: |

"The defendant is cha}ged with First Degree felony murde;';': ‘To prox.rc this charge the
prosecutor must prove each of the following elements beyond a rea:;:onable doubt. First that the
defendant caused the death of Larry Pass. That is Larry Pass died as a result of shooting with a
firearm. Okay?" ( TT VOL VIII, pg 113). |

"For the crime of anfned robbery the prosecutor must prove each of the following
elements beyond a reasonablé; doubt. The prosecutor must prove ,'jthere was a larceny, or an

i
attempted larceny, and that the larceny was accomplished through either violence, force, or fear

9



-
v
" 1
4

4
§
!

which would make it a robbéry, and that the defendant was armed ai‘t the time or let somebody
reasonably believe that the pérson—- that he was armed." (TT VOL VII;?I pg- 114).
The judge later went on to further instruct that:
r
"The dcféndant is ch'g:.lrged with the crimé of carrying a conc::.calcd pistol. To prove this
charge the prosecutor must prove each of the following ciements Ej-eyond a reasonable doubt.
First, thét the defendant knowingly carried a pistol. It does not maéter why the defendant was
carrying the pistol, but to be guilty of this crime the defendant mulgt have known that he was
_carryin'g a pistol." :
' "Second, that this pist_pl was concealed on or about the person of the defendant. Compiete
-invisibility is‘ not required. A pistol is concealed if it cannot easily be seen By those who come
into ordinary contact with the defendant.”
© "A pistol is a firearm. A firearm ﬁcludes any weapon from which a dangerous object can
be shot or propelled by the use of explosive gas or air. The shape of t}xe pistol is not important as
Tlcmg as it is 30 inches or lcjss in length. Also, it does not matter \;ivhether or not the pistol_is
loaded." |
"The defendaﬂt is also charged with a separate crime of possessing a firearm at a time he

‘committed the crime of Felony Murder, Armed Robbery, and Felon'in possession of a firearm.

To prove this charge the.prosecutor must prove ‘each of the following elements beyond a
‘reasonable doubt. First; the defendant committed or attempted to (%ommit the crime of felony
}

murder, armed robbery, or feflon in possession which has been defined for you or I will define for

I_iyou. It is not necessary that the defendant be convicted of these crimes."

5 ~



"Second, at the ﬁme;the defendant committed or attempteci'.to commit the crime he
knowingly carried or possessé,d a firearm. It does not matter whether tor not the gun was loaded.
A firearm includes any weap;on from which a dangerous object can be propelled by the use of |
explosive gas or air. A pistol? as discﬁssed 1s a ﬁ_r_éarm. A firearm doés not include smooth bore
rifles or handguns designed ér manufactured exclusively for shoot'm:g BB's not exceéding 117
caliber by means of gas, or air.' *

"The defendant is chargcd with having possessed a fircarm m’ the state after having been
conthcd of a specific fclony To prove this charge the prosecutor must prove each of the
.followmg elements beyond a reasonable doubt. First, the dcfendant possessed a firearm in this
state, Second , the defenda_nt was convicted of a felony that ‘precluded him from legally
possessing the firearm. Third, that less than five years has passed sin;:e the — we'll simply sﬁy the
defendant has not regained eligibility to posses the firearm. Fourth, the defendant’s rights to
poss;:s a firearm has not been restored pursuant to Michigan law." .

"The ciefendant is cﬁmged with the crime of armed robber;(. To prove this charge the
‘prosecutor must prove each} of the following elements beyond a ;'easonable doubt. First, the
defendant used force or viol%nceagainst a person, namely Larry Pass, and put that person in fear
or assaulted that pcrson | |

"Second, the defendant did so while he was in the course of committing a larceny. A

larceny is the taking and movement of someone else's property or money with the intent to take it -

:
1
&

away from that person pernianently. In the course of committing a larceny, includes acts that
_oceur in an attempt to commit the larceny, or during the commission of the larceny or in flight or

: attempted flight after the commission of a larceny, or in an attempt to retain possession of the

"



Iéroperty or money. Third, that Larry Pass was present while the deferédant was in the course of
committing the larceny." _ B
!
~ "First, the defendant ufscd force or violence against a person, namely Larry Pass, and put

fhat person in fear or assaullec.i; that person.” | |

"Second, the defendant did so while he was in the course of committing a larceny. A
larceny is the taking and movement of someone else’s property or moq:ey with the intent to take it
away from that person pe'rm:;inently. In the course of committing a f_arccny , includes acts that
occur in an attempt to corﬁmii the larceny or during the commission of the larceny or in flight or
f J
ﬁttempted flight after the coﬁlmission of a larceny, or in an attempt to retain possession of the
;':')ropeny or money. Third, thét Larry Pass was present while the defc:ndant was in the course of
comﬁﬂtting the larceny.”

_ "Fourth, that while in the course of committing the larcény, the defendant had or
ppssessed a weapon designed to be dangerous and capable of causing death or serious bodily
iﬁjury. Okay?" : .

"Now, that is the deﬁ}n.ition and those are the elements or armed robbery. You are to-use
those elements both for the a;rmed robbery charge and for the felony murder chgrge because the
felony murder charge for felo:?ny murder is anned.lrobbery. So, you are to use thqsc same elements
for both, and with couns_el‘s‘pcrmission if the jury requests, can we send the elements in with
them or do you want to wait 1'_mtil they ask.” (TT Vol VIII pg. 117—]26).

The jury, after dclibe-rations rendered a verdict of "Guilty o:f Felony Murder, Guilty of

: .

Armed Robbery, Not Guilty .of Felony Firearm, Not Guilty of Felon in Possession of a Firearm

.fand Not Guilty of Carrying a:Concealed Weapon.

2



THE CLERK: Reading from your form, whats your verdict asi_'to count one?
JUROR FOREPERSON: Guilty.

1

THE CLERK: Of?
JUROR FOREPERSON:  Guilty as charged of felony murder.

THE CLERK: Whats your verdict as to count two?
JUROR FOREPERSON: Guilty as charged to armed robbery.

THE CLERK: What is your verdict as to count three?
JUROR FOREPERSDN: Not guilty of carrying a concealéd weapon.

‘ {
THE CLERK: What is your verdict as to count four? _
JUROR FOREPERSbN: Not guilty of felon in possession.

THE CLERK: And what is your guilty — sorry what is your vqrdict as to.count five?
JUROR FOREPERSON:  Not guilty of felony firearm. .

THE CLERK: Members of the jury who agree wit the verdict, raise your right hand and
listen to your verdicts as recorded. You and each of you do say ljipon oath that you find the
defendant Feronda Smith as to count one, guilty of Homicide, felorfly murder, as to count two,

" guilty of armed robbery, as to count three not guilty, as to count fourf' not guilty, as to count five,
not guilty, so say you membérs of the ju-ry, so say you Madam Foreperson?

JUROR FOREPERSON: Yes.

JURORS: Yes. (JUR‘Y VERDICT Vol IX, Pg 8-9).

Here, the jury acquifjted Mr. Smith of the First element of félony murder, the means by
" which the victim died, which is one of the key essential elements ;0f felony murder. That Mr.
Smith never possessed a wei?.pon which killed Larry qus. Morcovcr,r. an acquittal of the weapons
elemenf of that offense neg'%ltes each essential element of the crimf; for Defendant Smith to be

sufficiently guilty of the crime of felony murder.

a
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A. Where There Was No showing That Defendant
Possessed a Weapon To Cause The means By which
The victim Died, There was No Evidence Presented
Beyond A reasonable Doubt that Mr. Smith
Committed a Felony Murder.

In the absenqc of ﬁroof beyond a reasonable doubt that Defendant Smith was in

possession of a weapon at the time that the crimes were commit;_cd, there was insufficient
_evidence to have convicted him of either armed robbery or felony mur;ier.

The jury also acquitted Mr. Smith of the fourth element, tl?iat Mr. Smith possessed a

weapon. Possession of a wea{pon is the key essential element of annecfi rqb_bery.
B. \?\f';hcre There Was No Showing That Defer;da.nt
Was Armed, the Prosecutor Did Not Present
Evidence From Which the Jury Could Find Beyond
a Reasonable Doubt that Mr. Smith Committed An
Armed Robbery.

As stated above, the é:zicquittal of the firearm, which is the fou;rth element of the crime of
armed rdbbery, that while m the course of commilting the larcer;y, Defendant Smith never
:posscssed a firearm. The f“;:rcarm in tlﬁs matter, is the key essential element of the crime of
-"arrncd robbery. If there wai_s neve;' a possession of a firearm, then there in fact could be. no
l‘Arm.ed Robbery. Once again, Defendant Smith never possessed a weapon which was used to
commit a larceny lagainst Larry Pass. An acquittal of the weapm;is ‘element of that offense,
negatzs the key essential element of the crime for Defendant Smith to':be sufﬁcienﬂy guilty of the
offense of Armed Robbery. ’

In People v Johnsan,?.206 Mich App 122; 520 NW2d 672 (1;’:,)94), this Court Reversed a‘

conviction for the offense of armed robbery, and entered the lesser offense of unarmed robbery,
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where the weapons element c}f the offense wasn't proven beyond a reéasonable doubt and it was
not shown that the defendant i)ossessed a weapon throughout the course of a larceny.

]
Similarly, here as in Johnson, there was no evidence produced that Mr. Smith ever

t
iaossessed a weapon througho‘l-lt the course of the larceny. As evidénced by the jury's acquittal of
all the firearm offenses in thch Mr. Smith was charged. Where ghere was no showing that
Appellant was armed, the prosecutor failed to present evidernce beyonfl a reasonable doubt ﬁxat a
jury could sufficiently conclude that Mr. Smith committed a larcengé from the deceased while
armed with a gun, and commi;ted a homicide with a firearm during thei course of that larceny.

Mr. Smith-was dem‘ec{ his due process right to be convicted of each essential element of
the charged offenses under léoth the Unitea States ana Michigan Constitutions when he was
convicted Qf armed robbery and felony murder ba.*;cd on legally insufficient evidence. (Based on
a compromised verdict, See Issue I). US Const, Am VI, XIV, Consf 1963, art 1, § 17. More
particularly, as applicable he;re, the prosecutor had to prove, for the offenses of both a.r_meci_ '
robbery.f and felony murder, t]’l:;lt Mr. Smith possessed a firearm. ;'

. i

Therefore, for the abo-';'ie stated reasons, Defendant-Appellant Smith, respectfully requests

t_hat this Court Vacate his éonviction for Felony Murder and armed Robbery, Reverse and

Remand for new trial, or any other remedy this Court deems necessary.
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II. THE TRIAL COURT VIOLATED MR. SMITH’S DOUBLE JEOPARDY RIGHTS
UNDER THE UNITED STATES AND MICHIGAN CONSTITUTIONS, WHERE THE
COURT SENTENCED MR} SMITH FOR FIRST DEGREE FELONY MURDER AND THE
UNDERLYING FELONY, ARMED ROBBERY. VI, XIV AMEND; Mich Const 1963 art | §

17,20,

r

S.tandard Of Revie“;
Double jeopardy issu?s involve a question of law, and thereforq are reviewed de novo.
People v Lugo, 214 Mich App 699; 542 NW2d 921 (1995).
| Discussion
The Double JeOpa.rdy;clausc protects a defendant not only froné multiple prosecutions, but

!
also from multiple punishments for the same offense. North Carolina v Pearce, 395 US 711,

717,89 S Ct 2072; 23 L Ed 2d 656 (1969). (overrﬁled in part 602 F3d:356).
Mr. Smith was charged and convicted of felony murder based on a charge of armed
robbery. He was also convi;tcd of the underlying armed robbery cl‘*;argc. Mr. Smith"s Armed

robbery conviction and sentence must be vacated because it violates the prohibition on double

punishment contained in thr}é Double Jeopardy provision of the United States and Michigan '

X

Constitutions. US Const An;s_ V,_ XIV; Mich Const 1963, Art 1, § 15. See People v Wilder, 411
1Mich 328; 308 Nw2d 112 (1:981).

These clauses protect.a criminal defendant from both rm.ﬂtipllel punishments and multiple
prosecutions. People v Torres, 452 Mich. 43, 64 (1- 996) (additional ciip_ations omitted).

In Wilder, supra, the defendant appealed his sentence where éh.e was sentenced for both

K

felony murder and the underlying offense of armed robbery.

a



The court held that: t
‘ "conviction and sentence for bot.h first-degree felony murder and the underlying felony
! )

:violates the state constitutional prohibition against double jeopardy, as the evidence ngede(i to
prove first-degree felony mux‘?der requires proof of the underlying lesser included felony.” Id. at
342. | |
* Here, Mr., Smith was convicted of felony murder and armed ré)bbcry, on the premise that
he was either the sole culpable party, or as an aider and abetter. (Aitel native theories, see Issue I).
- For the alleged death and robbery of Larry Pass, the trial court sentenced Mr. Smith as followed:

THE COURT: All right. Okay. ‘

"Well the Court has llno choice on count one. It is the judgment of sentence that the
defendant Feronda Montrae Smith be remanded to the Michigan Départment of Corrections to
server a sentence of life."

"On count two, armed robbery, it is the judgment of sente],nce that the defendant be
remanded to serve a prison s.éntence of not less than 250 months noi' rﬁore than 35 years." .(ST
pg.10). u

Although the analysis; f_'or double jeopardy cases in the cc_mtexlt of double prosecution has
;changed Wilder remains good law in the double punishment context. See People v Curvan, 473
Mich 896 (2005)(denying leave to appeal after briefing)(Kelly, concurrmg) The Wilder Court
held lhat one cannot be convicted and sentenced for both felony murder and the undcrlymg
felony of armed robbery, where the commission of armed robbcry.' was an element of felony

murder. Jd. at 346. This decision was determined by the Wilder Coui’t to be in line with federal -

authority. Id. at 348-349,
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In contrast, in Peopl«; v Nutt, 469 Mich 565 (2004), the Michigan Supreme Court noted
‘that this state's Junsprudence strayed from a traditional federal ana]y51s (detailed in the 1932
dcuslon of Blockburger v Umted States, 284 US 299) in double jeopardy cases after the 1973
‘demsmn in People v White, ?;90 Mich 245 (1973), (Overruled). (as opposed to the "same offense“
'Aapproach contemplated by the Blockburger dccigion, focusing on the elements, not the time, of
the crime). Michigan now t_:m.ploys the federal model to analyze the elements of the crimes
involved in multiple prosecutions. Nutt, .s‘u;pra., Although White was 'overruléd in Nurtt, the White
7decision never greatly impacted multiple punishment cases. As noted above, Michigaﬁ looked to
federal courts for'guidance in interpreting double jeopardy implications on multiple punishments
for the "same offense."” Wilder, supra, at 349 n.10 . |

Under the unambigucus terms of the felony murder statute, a c;onviction for murder in the
course of one of the enumerated felonies cannot stand without proy'mg all the elements of the
underiying felony; the felony serves as a necessary predicate for 2 conviction on the greater
offense of first degree murdér. Both Michigan and federal courts hate consistently held that the
:llegis]an'ue did not intend tc} impose punishments for both felony émurde].r and the underlying
: )
“felony. People v Harding, 443 Mich. 693, 711; 506 NW2d 482 (1995); Harris v Oklahoma, -433
iUS 682; .97 SCt 2912; 53 LEd2d 1054 (1977) (observirig that when conviction of a greater crime
cannot be‘ had without conviction of the lesser crime, the Doﬁble Jeopardy Clause bars
prosecution for the lesser crhﬁe, after conviction on tl"iﬁt greater.

Thus, under Wilder, Mr. Smith's conviction and sentence for tlﬁle Armed Robbery of Larry

]

Pass must be vacated.

&



B

$UMMARV AND RELIEF AND REQUESTED

WHEREFORE, for, the foregoing reasons, Deﬂendant-Appellant Smith
asks that this Henorable Court Vacate his cuqvictions, Reverse and
Reﬁand for further Juristic clerity on issues (2) & (3) or rule in
conformity with ST;TE law to Remand with the:granting a new trial,

Order an Evidentia;y/diacuuery so the Appellént may further substantiate

" his cleims, or gra%t him such other relief as may be warranted.

Respectfully Submitted,

Jé’/tmwél Swutho

i Feronda $mith #243069
Defendant-Appellant Im pro per
St. Louis Correctional Fecllity

B585 North Croswell Raoad
St. Louis Michigan, 48880
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