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STATEMENT OF THE BASIS FOR JURISDICTION

Plaintiff-Appellant, State Farm Mutual Automobile Insurance Company, filed an
application for leave to appeal on November 28, 2011, from the Court of Appeals’ opinion
issued October 18, 2011. On May 23,2012, this Court issued an Order granting leave to appeal

on limited issues, vesting jurisdiction in this Court under MCR 7.302(F)(3).
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STATEMENT OF QUESTIONS PRESENTED FOR REVIEW

This Court, through its May 23, 2012, limited this appeal to consideration of the
following legal question(s):

I WHETHER THE “PRIMARY PURPOSE / INCIDENTAIL NATURE”
TEST FOR DETERMINING WHETHER A COMMERCIAL VEHICLE IS
BEING USED IN THE BUSINESS OF TRANSPORTING PASSENGERS IS
CONSISTENT WITH THE LANGUAGE OF MCL 500.3114(2), AND, 1F
S0, WHETHER IT WAS APPLIED PROPERLY TO THE FACTS OF
THIS CASE.

Plaintiff-Appellant, State Farm, answers “No”™ to both parts of the
question.

Defendant-Appellee, Michigan Insurance Company, would answer
“Yes” to both parts of the question.

The Court of Appeals would answer “yes” to both parts of the
question.

This Court is urged to answer “No” to both parts of the question,
declare that the “primary purpose / incidental nature” test is
invalid, reverse the judgment of the Court of Appeals, and reinstate
the judgment of the Mason County Circuit Court in its entirety.
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INTRODUCTION - - SUMMARY OF THE ARGUMENTS

Section 3114(2), as written, applies to all “motor vehicles operated in the business of
transporting passengers” - - not just those that are “primarily” so. Disregarding this, as its name
implies, the “p1'ima1‘y purpose / incidental nature test” engrafts onto the statute innumerable
undefined inquiries that artificially narrow the scope of the rule. As conceived, the test is
inponsistent with the plain language of the statute. As applied, the test defeats the Legisfature’s
intent almost entirely, such that the provision becomes a virtual nullity.

When it was passing the No-Fault Act, the Legislature identified a problem with the
“order of priority” rules: under the “general” rule, insurers of business vehicles would rarely - if’
ever — have primary liability for the payment of PIP benefits. In order to combat this problem,
and achieve a more equitable distribution of liability between the insurers of private/personal
vehicles and commercial/business vehicles, the Legislature enacted MCL 500.3114(2), which
operates to make the insurers of business vehicles primarily liable for benefits for people injured
- “while an operator or passenger of a motor vehicle operated in the business of transporting
passengers|.]” The overarching question, in this case, is how narrowly the provision (together
with its litany of exceptions) should be construed before the Legislature’s intended purpose is
defeated. |

The “primary purpose / incidental nature” test, developed by the Court of Appeals, is
inconsistent with the plain language of MCL 500.3114(2), and the Legislature’s intent in
enacting (and later amending)} that section. Under the test, instead of achieving a more equitable
distribution of the priorities, the provision has become one of virtually complete exclusion — in
effect, illustrating the problem that the Legislature identified, but ignoring the solution.

Moreover, as applied in this case, the test will result in claims processing that is so utterly




impractical and cumbersome that a proper priority determination could rarely be made without
initiating a lawsuit, conducting full discovery, and often times trial. This, State Farm asserts, is
an equal frustration of the Legislature’s intent to establish priority rules that would promote the
prompt and cost-efficient handling of claims without the necessity of lawsuits. |

Reversal is warranted in this case because of the broad and adverse impact the ruling will
have on innumerable no-fault insurers and no-fault insurance claimants alike (including injured
persons, medical providers, and businesses that own vehicles used to transport passengers), who
hope for predictability and efficacy from the operation of the No-Fault Act. If neither claimants
nor insurers can determine the proper order of priority without filing lawsuit and conducting
extensive discovery, then a major part of the promise of the No-Fault Act - efficiency and cost
containment — would be defeated. Moreover, underwriters will be no less affected, as they will
be required to consider all of the same facts and data, profit margins and statistics, that the Court

of Appeals’ test, as applied, will require before an insurer can determine its level of risk and

calculate premiums.




STATEMENT OF FACTS

L THE ATRPORT SHUTTLE SERVICE AND THE ACCIDENT IN THIS CASE,

The “We Want The Music Company” (WWTMC for short) is a “for profit” Corporation,
organized and established pursuant to the Michigan Corporation Act, “for all purposes”
permitted under the act. (14a, -4Sa).1

The WWTMC annually promotes “The Womyn’s Music Festival” {(hereinafter referred to
as the “Festival”) to prospective patrons across the country, using a website on the World Wide
Web. (12a). The purpose of the website is to spread the word about the Festival, and to attract
prospective ticket purchasers. (12a). As the marketing materials make clear, the fact that the
festival is attended by women from across the country is a major selling point for the festival
organizers, (17a).

The website explains what is included when a patron purchases an “all inclusive” ticket
to the Festival. (12a). Among the benefits identified is that transportation is provided
throughout the site by the Festival organizers. (12a). The website boasts that “We provide a
well-organized system of community services and shuttles...” and that “Shuttles bring you and
your gear into the festival interior upon your arrival, and circle the Land providing rides
throughout the week.” Moreover, the website boasts that the Festival provides an extensive
Disabled Access Resource Team, or “DART,” which provides special transportation for
handicapped or special needs patrons on an ongoing basis throughout the event. (14a).

The Corporation owns, operateé, and insures a fleet of no less than twenty six (26)

vehicles. (14a). Included within the fleet are three (3) large vans that are specially designed and

' Lisa Vogel is the President and sole shareholder of the We Want the Music Company. (Exhibit
F, p. 5). She was deposed on July 1, 2009, producing extensive records, which were marked as
exhibits to her Deposition.




equipped for the transportation of up to fifteen (15) passengers. {13a) (Defendant’s Answer to
the Complaiﬁt, 9 15). The vans are used entirely for business purposes, to further the business by
making the Festivé_l more enjoyable for patrons and Festival organizers. (14a). The vans are not
used for any purpose Vbesides the business; they are not for personal use, and are put in storage
when not being operated in connection with the business. (15a).

In addition to providing transportation in and around the grounds, the website advertises
the availability of an “Airport Shuttle” that transports passengers and their luggage, round-trip, to
and from the airport in Grand Rapids up to the Festival grounds near Walhalla. (8a-9a).
According to the advertisement on the website, the Airport Shuttle is offered to out-of-state
patrons for an additional fee of $45.00 per person. {9a).

In exchange for payment of the additional $45.00 Airport Shuttle fee, WWTMC makes
arrangements to transport the patrons between the airport and the Festival grounds in one of two
ways: (1) via common carrier, a professional motor coach hired for that purpose; or (2) via one
of the three 15-Passenger vans owned, operated and insured by the Company.w {(9a, 11a, 19a).

Ann Drucker and her two young children, Loraina and Lulu Drucker, purchased “all
inclusive” tickets to the Festival (hereinafter referred to as the “Drucker/Dineen Group™). The
Druckers are residents of the state of Colorado, who planned to travel to the Festival via airplane,
through the Grand Rapids airport. (8a; 31a-38a),

In addition to purchasing “all inclusive” tickets to the Festival, the Druckers also
purchased the airport shuttle service offered by WWTMC. In accordance with the advertisement
on the Company’s website, the Druckers submitted an “Airport Shuttle Reservation” form and
paid additional fees of $45.00 per person (a total of $180.00) to the Company in exchange for the

Company to provide the advertised Airport Shuttle service to the Festival. (31a-38a).




When the Druckers arrived at the airport in Grand Rapids, on August 5, 2008, there was
no professional motor coach available to take them to the Festival. (13a). Instead, they were
met by a Festival volunteer, who shuttled them to the Festival (along with 11 other similarly
situated paying patrons) in (-)ne of the three 15—Passenger vans owned and insured by the
Company. (9a, 13a, 11a-12a). All 15 of the passengers in the van, aside from the driver, were
out-of-state ticket holders for thé Festival Who had paid the additional $45.00 per person fee for
the Company’s Airport Shuttle. (10a).

The passenger van itself was a 1998 Ford Super Wagon (hereinafter the “Van™), owned
by the Corporation and insured by the Corporation through the Defendant. (8a). MIC admifted,
ih its Answer to the Complaint, that the Van was “specially designed and equipped to
accommodate up 1o fifteen (15) passengers.” (State Farm’s Complaint, § 15; Defendant’s
Answer,  15).

Ms. Vogel, the sole sharcholder of the WWTMC, confirmed during her deposition these
large passenger vans were “{ypically” used to transport passengers like musical artists and their
bands from the front gate of the property to the stage areas, or to transport festival volunteers
both on and off the site. (13a).

The vans were also undeniably used as a part of the airport shuftle service. Ms. Vogel
testified plainly, in response to a question on the ultimate issue:

Q- In regards to this particular trip in which Carol Dineen and others

[including the Druckers] were invelved in this accident, your van was

being used in the business of transporting passengers from the airport
to the Festival for a fee; isn’t that correct?

A- Our van was being used to transport passengers. They had purchased
a shuttle ticket.

(11a-12a) (objections omitted) (emphasis added). See also, (12a-13a). Importantly, this was not
a “fluke” or the only occasion on which the vans were used in this way. (19a). Indeed, Ms.
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Vogel testified that there were at least five (5) instances where the vans had been used to shuttle
patrons. (10a, 11a).

Moreover, Ms. Vogel testified that although she customarily used commercial busses for
the airport shuttle, the van was used in this instance - and others - to satisfy the Company’s
obligation to these shuttle ticket holders. (1%a). Indeed, review of the record confinms that
approximately 10% of the airport shuttle ticket holders were transportéd via these large
passenger vans as opposed to in commercial busses. (11a, 16a).

In any event, at approximately 1:00 p.m. on August 5, 2008, while shuttling the Druckers
and 11 other shuttle ticket holders to the Festival, this particular van was involved in a single car
accident. The driver lost control of the vehicle; it rolled, and virtually all of the passengers were

injured — one passenger was killed.

I, CLAIMS HANDLING; THE LITIGATION; AND DEFENDANT-APPELLEE’S
REFUSAL TO ACKNOWLEDGE ITS PRIORITY STATUS.

After the Accident, the Druckers made claims to the Defendant, Michigan Insurance
Company, for Personal Injury Protection (PIP) benefits, pursuant to the Michigan No-Fault Act,
being MCL 500.3107 ef seq. (Plaintiff’s Complaint, §29; Defendant’s Answer, §29). Although
Defendant has denied that it “denied” or otherwise refused to pay the Drucker’s claims, it is
undisputed that MIC has not adjusted or paid any clairﬁs to the Druckers. (Plaintiff’s Complaint,
4 30; Defendant’s Answer, 929).

Ann Drucker has her own automobile insurance through State Farm, in the state of
Colorado (i.e., it is not a Michigan No-Fault policy). Upon learning that Ms. Drucker and her

two young chﬁdren were involved in the airport shuttle accident, and that MIC refused to pay




their benefits, State Farm began to adjust their claims so as to avoid any unreasonable delays.
(70a).

After MIC refused to adjust or pay the Druckers’ claims or voluntarily reimburse State
Farm, State Farm filed a lawsuit in Kent County Circuit Court. (69a-72a). State Farm’s
Complain‘ﬁ demanded reimbursement and compensation for all costs of adjusting the claim and
pursuing the litigation under an “unjust enrichment” theory. See State Farm’s Complaint
(specifically, §%53-55 and ad damnum 9B). Co-Plaintiff, Farmers, subsequently filed a similar
lawsuit against MIC in Mason County Circuit Court, seeking reimbursement for the claims of its
insured, Carol Dineen. Ultimately, State Farm volunteered to transfer its case to Mason County,
so that the two lawsuits could be consolidated and dealt with together. The matter was,
therefore, reassigned to Judge Richard 1. Cooper of the Mason County Circuit Court.

After the close of discovery, the parties filed cross-motions for summary disposition,
pursuant to MCR 2.605(A)1) and MCR 2.116(C)(10). The trial court granted Plaintiffs’
motions, dented Defendant’s motion, and declared that MIC was highest in priority, under MCL
50031 14(2), for the payment of PIP benefits to the Druckers and Ms. Dineen.

IIl. MICHIGAN INSURANCE COMPANY’S APPEAL AND THE JUDGMENT OF
THE COURT OF APPEALS,

After entry of a final judgment in the trial court, MIC filed an appeal of right to th¢
Michigan Court of Appeals, The Court of Appeals reversed, purportedlyz by application of the
so-called “primary purpose/incidental nature test.” In applying the test, the Court of Appeals
acknowledged that the van at issue in this case was owned and insured by the Corporation, and
that it was used solely for business purposes. The Court then drew several distinctions, however,

in applying the test to conclude that Section 3114(2) was not implicated. The Court drew a




distinction between different types of passengers, differentiating between transporting
“performers,” “staff)” and “volunteers,” and the transporting of ticket holding “attendees,” as
well as drawing a distinction between transportation “on site” versus “off site” with regard to
each. Next, the Court looked at various statistics, including the percentages of “attendees” who
drove their own vehicles to the Festival versus those where were shuttled from the airport; then
parsed out those who were shuttled from the airport in vans versus charter busses, and then
looked at data regarding profit margins for those specific categories of passengers who matched
the injured passengers from this accident precisely. In the end, after parsing the facts down into
this statistical minutia, the Court concluded that the Druckers and Ms. Dineen were not injured in
a motor vehicle operated in the business of transporting passengers, such that Section 3114(2)

was not triggered. (90a-101a).

Both State Farm and Farmers timely filed Applications for Leave to Appeal. On May 23,

2012, this Court granted leave, ordering:

On order of the Court, the applications for leave to appeal the October 18,
2011 judgment of the Court of Appeals are considered, and they are GRANTED,
limited {o the issue of whether the “primary purpose / incidental nature™ test for
determining whether a commercial vehicle is being used in the business of
transporting passengers is consistent with the language of MCL 500.3114(2), and,
if so, whether it was properly applied to the facts of this case.

The Insurance Institute of Michigan and the Insurance and Indemnity Law
Section of the State Bar of Michigan arc invited to file briefs amicus curiae.
Other persons or groups interested in the determination of the issue presented in
this case may move the Court for permission to file briefs amicus curiae.

(Order, dated May 23, 2012).




STANDARD OF REVIEW

The issues below were decided on cross-motions for summary disposition under MCR
2.605(A)(1) and MCR 2.116(C)(10) on materially undisputed facts. This Court reviews de novo
a frial court’s decision on-a motion for summary disposition. Shepard Montessori Ctr Milan v
Ann Arbor C}’lapfei‘ Twp, 486 Mich 311, 317; 783 NW2d 695 (2010); Dressel v Ameribank, 486
Mich 557, 561; 664 NW2d 151 (2003); Farm Bureau Ins Co v Abalos, 277 Mich App 41, 43,
742 NW2d 264 (2007).

The proper interpretatién of a statute is, likewise, a question of Iaw that the Court reviews
de novo. FEggleston v Bio-Med Applications of Detroit, Inc., 468 Mich 29, 32; 658 NW2d 139
(2003). The primary goal when interpreting statutes is to discern the intent of the Legislature.
Joseph v Auto Club Ins Ass’n, 491 Mich 200, 205-206;  NW2d _ (2012) (citing Wickens v
Oakwood Healthcare Sys, 465 Mich 53, 60; 631 NW2d 686 (2001)). To do so, the Court focuses
on the best indicator of that intent, the language of the statute itself. Joseph, 491 Mich at 205-

206.

ARGUMENTS

The “primary purpose / incidental nature” test is not consistent with the plain language
of Section 3114(2). In short, the test engrafts onto the plain language an undefined series of
subjective inquiries that have the effect of artificially narrowing the breadth of the provision.
Indeed, as applied, the test is not only inconsistent with the provision - - it defeats the intent of
the statute almost entirely.

In the subsections that follow, this brief will go back to basics. First, the general
principles of statutory interpretation will be outlined. Next, the history behind the enactment of

MCL 500.3114(2) will be explored, to assist in ascertaining the Legislature’s intent, The section




will then conclude by tracing the development of the so-called “primary purpose/incidental
nature” test, in order to assist this Court in evaluating whether the test actually gives effect to the
intent of the Legislature. Ultimately, State Farm submits that one of three things should be
concluded; either: (1) the test was flawed to begin with; (2) the test was developed to analyze a
maferially different type of factual scenarto; or (3) the Court of Appeals in this case applied the
test in such a way that it completely frustrated the Legislature’s intent. In any event, the decision

of the Court of Appeals should be overturned.

I. THE “PRIMARY PURPOSE / INCIDENTAL NATURE TEST” IS NOT
CONSISTENT WITH THE LANGUAGE OF MCL 500.3114(2) AND SHOULD,
THEREFORE, BE DISCARDED.

Section 3114(2), as written, applies to all “motor vehicles operated in the business of
transporting passengers” - - not just those that are “primarily” so, The Legislature did not say,

for example, that it applies only to:

‘a motor vehicle prmariy operated in the business of transporting
passengers,” or

“a motor vehicle operated iu a buiiness that primarily transports passengers,” or

‘a motor vehicle operated in o business that intends that transportation of
passengers i5 #t5 sole or primayy service,” OF

‘a motor vehicle operated in 4 business that transports large volumes of
passengers,” or

‘a motor vehicle operated &y transporting most of the business’s clients or atlendees,”
or '

‘a motor vehicle profitably operated in the business of fransporting
passengers,” or

“a motor vehicle prizarily intended by the business fo be operated in the business -
of transporting passengers.”

10




The plain language of Section 3114(2), including its various amendments, provides:

{2) A person suffering accldental bodily injury while an
operator or a passenger of a motor vehicle operated in the
business of <transporting passengers shall receive the
perscnal protection insurance benefits to which the person
is entitled from the insurer of the motor vehicle. This
subsectlion doss not apply to a passenger in the following,
unless that passenger 1is not entitled to personal
protection insurance benefits under any other policy:

{(a) A school bus, as defined by the department of
education, providing transportation ncet prohibited by

law.

{(b) A bus operated by a common carrier of passengers
certified by the department of transportation.

(c) A Dbus operated under a government sponsored
transpertation program.

{d) A bus cperated by or providing service to a nonprofit
organization.

(e) A taxicab insured as prescribed in section 3101 or
3102.

(f) A bus operated by a canoce or other watercraft,
bicycle, or horse livery used only to transport
passengers to or from a destination point.

MCL 500.3114(2).

The statute identifies the proverbial “who, what, when, and where” of its subject. Who?

“[A] person.” What kind of person? “A person suffering accidental bodily injury.” When?

“I'Wlhile an operator or a passenger of a motor vehicle.” A motor vehicle doing what? A motor

vehicle being “operated in the business of transporting passengers.”
p P gp g

Importantly, the statute does not say that the business that owns the vehicle must be “in

the business of transporting passengers.” Instead, it says that the vehicle must be “operated in

the business of transporting passengers.” This is perhaps a fine distinction, but its importance

should not be overlooked.

11




Moreover, the statute does not refer to a particular category of businesses; it refers to a
use to which a motor vehicle.may be put, or “operated.” ln this regard, note the phraseology of
cach of the amendments, which refer to the exch.lsion of certain vehicles, not the businesses or
industries that utilize them. This point of reference in the phraseology provides a clue into the
focus of the provision. It is not on the business, but on the particular use of the subject vehicle at
the time of the occurrence,

And even if the statute did say that the business must be “in the business of transporting
passengers” it most certainly does not require an inquiry into the extent to which the business

intends to primarily be in the business of transporting passengers. The language does not imply

that the business must primarily transport passengers, or routinely transport passengers, or
transport a high volume of passengers, or turn a profif from transporting passengers.

The best illustration of the intended scope of the provision can be gleaned from the text
of the provision itself. As will be discussed infra, the text of the amendments makes it clear that
certain types of motor vehicles would be subject to the provision, but because of certain
amendments, they are not. For example, school busses would be, but because of an amendment,
they are not. Busses operated by common carriers and non-profits would be, but because of
amendments, they are not. Taxicabs would be, but because of an amendment, they are not. And
busses operated by liveries would be, but because of an amendment, they are not. It is also clear
that these amendments did not operate to repeal Section 3114(2), either expressly or impliedly.
This necessarily means that the provision continues to apply to other categories of motor
vehicles, in other businesses.

Ultimately, again, Section 3114(2), as written, applies to all “motor vehicles operated in

the business of transporting passengers” - - not just those that are “primarily” so. Disregarding
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this, as its name implies, the “primary purpose / incidental nature test” engrafts onto the statute
innumerable undefined inquiries that artificially narrow the scope of the rule. As conceived, the
test is inconsistent with the plain language of the statute. As applied, the test defeats the

Legislature’s intent almost entirely, such that the provision becomes a virtual nullity.

1L THE LEGISLATURE INTENDED FOR SECTION 3114(2) TO CAST A
BROADER NET THAN THE COURT OF APPEALS HAS PERMITTED BY
VIRTUE OF ITS DEVELOPMENT AND APPLICATION OF THE SO-CALLED
“PRIMARY PURPOSE / INCIDENTAL NATURE” TEST.

A, Principles of Statutory Interpretation.

The primary goal of statutory interpretation is to “ascertain the legislative intent that may
be reasonably inferred from the statutory language.” Krohn v Home-Owners Ins Co, 490 Mich
145, 157; 802 NW2d 281 (2011); Griffith v State Farm Mut Auto Ins Co, 472 Mich 521, 526;
697 NW2d 895 (2005); Sotelo v Grant Twp, 470 Mich 95, 100; 680 NW2d 381 (2004). “The
first step in that determination is to review the language of the statute itself.” Krohn, 490 Mich
at 157, citing In re MCI Telecom Complaint, 460 Mich 396, 411; 596 NW2d 164 (1999). When
construing a statute, a court must read it as a whole. Klooster v City of Charlevoix, 488 Mich
289, 296, 795 NW2d 578 (2011), citing People v Jackson, 487 Mich 783, 791; 790 NW2d 340
(2010).

Unless statutorily defined, every word or phrase of a statute should be accorded its plain
and ordinary meaning, taking into account the context in which the words are used. MCL 8.3a;
2000 Baum Family Trust v Babel, 488 Mich 136, 175; 793 NW2d 633 (2010); Robertson v
DiamlerChrysler Corp, 465 Mich 732, 748; 641 NW2d 567 (2002). When given their common
and ordinary meaning, “[tjhe words of a statute provide the most reliable evidence of its

intent....” Klooster, 488 Mich at 296; Sur Valley Foods Co v Ward, 460 Mich 230, 236; 596
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NW2d 119 (1999), quoting Unifed States v Turkette, 452 US 576, 593; 101 S Ct 2524; 69 L. Ed
246 (1981).

Recently, this Court appears- to have debated, internally, the proper standard for
determining whether a statute is, in fact, “ambiguous.” See, Pérersen v Magna Corp, 484 Mich.
300, 773 NW2d 564 (2009). For example, in Lansing Mayor, this Court articulated the standard

as follows:

[A] provision of the law is ambiguous only if it “irreconcilably conflicts™ with
anothér provision, or when it is equally susceptible to more than a single meaning.

Lansing Mayor v Mich Pub Serv Comm, 470 Mich. 154, 166; 680 NW2d 840 (2004} (citing,
Klapp v United Insurance, 468 Mich 459, 467; 663 NW2d 447 (2003)) (italics in original).

More recently, however, it has been suggested that the standard from Lansfng Mayor is
“exceedingly narrow” and should be overturned. Petersen, supra at 311, n. 23. The Petersen
decision, however, was a plurality opinion and there appears to have been no consensus on the
issue. Compare, Robinson v City of Lansing, 486 Mich 1; 782 NW2d 171 (2010) (J. Young,
Concurring) (citing Lansing Mayor, supra).’

Justice Kelly, writing the lead opinion in the plurality decision in Pefersen, indicated that
she would overrule Lansing Mayor and adopt a definition of “ambiguity” that encompasses
several different standards that were arguably in effect prior. Justice Kelly’s definition of
“ambiguity” would be as follows:

‘When there can be reasonable disagreement over a statute’s meaning, or, as others

have put it, when a statute is capable of being understood by reasonably well-
informed persons in two or more different senses, a statute is ambiguous.

% Justice Kelly’s lead opinion in Pefersen was joined only by Justice Cavanaugh; Justices
Hathaway and Weaver concurred in the result, but appear not to have expressed any opinions
regarding the appropriate standard for evaluating whether “ambiguity” exists in a statute. The
three dissenting Justices appear to have agreed that Lansing Mayor was correct.

3 See, Slip Op, at 38-39, n. 3; 40-41, n. 5.
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Petersen, supra at 329 (C.J. Kelly) (emphasis added). The three dissenting Justices in Pefersen
joined to criticize this standard, however, saying “[i]t is hard to conceive of a much lower barrier
to ambiguity than that propounded by the Chief Justice.” Petersen, supra at 366 (J. Markman,
joined by J. Corrigan and J. Young).

This Court has never had an occasion to consider whether MCL 500.3114(2) is
ambiguous. The Court of Appeals has only considered the issue on a handful of occasions; each
time concluding that the language was ambiguous because the operative terms “lack definition.”
Cf, Farmers Ins Exch v AAA of Michigan, 256 Mich App 691; 671 NW2d 89 (2003).

Contrary to what the Court of Appeals has said on the subject, the fact that not all of the
words and phrases in Section 3114(2) are expressly defined by the Act does not render the statute
ambiguous. If a statute was rendered ambiguous anytime a word or phrase was left “undefined”
by the Legislature, there would be literally no occasion on which any statute could be deemed
unambiguous. Again, this Court has repeatedly held that where a word or phrase is left
undefined, the words or phrases should be accorded their plain and ordinary meaning, taking into
account the context in which the words are used. MCL 8.3a; 2000 Baum Family Trust, supra,
Robertson, supra. Similarly, in the context of contract interpretation, is has been held that a lack
of definition does not necessarily render a term ambiguous. Cf., Henderson v State Farm Fire &
Casualty Co, 460 Mich 348, 354; 596 NW2d 190 (1999); Vanguard Ins Co v Racine, 224 Mich
App 229, 232-233; 568 NW2d 156 (1997).

Regardless of the “means” for determining whether a particular statute is ambiguous, the
“ends” remain clear. When construing the language of an ambiguous statute, a court must apply
a reasonable construction that best carries out the purpose of the Legislature, looking to the

object of the statute in light of the problem it was designed to remedy. Macomb Co Prosecutor v
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Murphy, 464 Mich 149, 159; 627 NW2d 247 (2001); Marquis v Hariford Accident & Indemity
(Afier Remand), 444 Mich 638, 644; 513 NW2d 799 (1999).

The intent of the Legislature in enactiﬁg Section 3114(2) will be discussed below. As
will become-clear, the “primary purpose / incidental nature test” developed by the Court of
Appeals is both inconsistent with, and indeed defeats, the Legislature’s intent.

B. The Legislature’s intent in passing MCL. 500.3114(2) was to achieve a
more equitable balance and distribution of the no-fault priorities,

Clues to ascertaining the Legislature’s intent in enacting Section 3114(2) exist in both the
legislative history/analysis, and in the later-included amendments. This discussion will take a
chronological approach, which ultimately makes it clear that the Legislature intended Section

3114(2) to be more inclusive than “primary purpose/incidental nature” test achieves.

1. The Legislative History makes it clear that Section 3114(2) was
enacted to combat a specific problem. inequitable distribution of
priority status between insures of “personal” vehicles and insurers
of “business” vehicles, under the “general rule.”

The use of legislative history to assist the Court in determining the Legislature’s intent
appears to be somewhat controversial. Cf, McCormick v Carrier, 487 Mich 180, 220-221, 244,
795 NW2d 517 (2010); Petersen v Magna Corp, 484 Mich 300, 359, 381; 773 NW2d 564
(2009). Moreover, there is some indication that reference to legislative history may be
unnecessary or inappropriate where as statute is unambiguous. Cf, McCormick, supra at 220~
221. Nevertheless, again, in all instances this Court appears to endeavor to effectuate the intent
of the Legislature in construing its statutes.

While it was crafting the No-Fault Act, the Legislature identified a basic problem with
the fundamental premise of the priority scheme. As conceived, the order of priority rules were

first tied to individual families and“households,” such that injured persons would generally look
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to either their own insurer or the insurer of other relatives in their household, before looking
clsewhere. See, MCL 500.3114(1).

Early on in the Legislative process, however, it was recognized that this would yield an
inequitable distribution of liability. In short, while everyone was mandated to purchase no-fault
insurance and all would thus enjoy the benefits of expediency and cost-containment, the insurers
of individuals (as opposed to insurers of businesses that owne(i vehicles) would bear the brunt of
the primary priority status for the payment of benefits. It was understood that because buéiness
vehicles do not have relatives or “households” in the ordinary sense, the insurers of commercial
and business vehicles would virtually never have priority liability for the payment of benefits - -
thus, the insurers of business vehicles would gain all of the advantages of the Act, without a
proportionate sharing of the costs.

In order to combat this problem, the Legislature enacted Section 3114(2), with the
express intention of achieving a more equitable distribution of the instances where businesses
would have priority status.

Section 3114 of the No-Fault Act had its origins in companion bills introduced by both
the House and the Senate in 1971. Senate Bill 782 (which ultimately became the No-Fault Act}
was originally introduced in the Senate on June 2, 1971, and referred to the Commerce
Committee. (Iix/A-2). In its original form, SB 782 did not include any provision relating to the
priority status of business vehicles. Concomitantly, the House was also working on a series of
bills, including HB 4734 and 4735. (Ex/B). In addition, members of the House issued proposed
“Substitutions” for SB 782. (Ex/C). The House Bill, developed in accord with (and somewhat in

response to} SB 782, is where Section 3114(2) originated.
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Among the issues addressed in the development and eventual passage of Section 3114
was the interplay between insurers of private passenger vehicles and commercial passenger
vehicles. As reports from the Commerce Department make plain, there was perceived inequity
in the priority provisions included in the early versions of the Bills, in that commercial insurance
carriers would rarely — 1f ever — bear'an.y liability for the payment of “basic reparation” benefits
(which would later become known as Personal Injury Protection or “PIP” benefits). Indeed,
according to the Commerce Department, via the Insurance Commissioner Russell Van Hooser,

amendments were required to address and balance this situation:

In House Bill 4735, the limitation on damages recoverable
for pain and suffering will zpply to all motor wvehicles and
will reduce premium costs for all vehicles. Nonprivate
passenger vehicles may obtain the exemption by electing the
no-~-fault coverage; but the ne-fault coverage won’'t cost
anvthing for a public or commercial wvehicle because the no-
fault coverage only applies to the named insured, members
of his family residing in the same household, and guest

passengers. Public and commercial vehicles have no guest
passengers, and they would have a named insured who weould
never suffer bodily injury or have any relatives. The

occupants of public and commercial wvehicles would usually
receive no-fault benefits; but unless the vehicle owner was
at fault, the no-fault Dbenefits would be paid under
policies issued on private passenger vehicles.
Consequently, House Bills 4734 and 4735 together will
reduce costs relatively more for public and commercial
vehicles than for private passenger vehicles. The
suggested amendments would apply the no-fault coverage to
all wehicles and all passengers and will reduce costs for
private passenger vehicles and other wvehicles more
equitable and more nearly the same under the present

system.

(Ex/B-3 through B-4) (emphasis added). In other words, it was quickly recognized that by
connecting the payment of no-fault benefits to the individual and his/her household, inequity
would arise in instances involving commercial passenger vehicles. In eésence, as the
Commissioner observed, the insurers o-f coﬁmacial vehicles would realize much of the benefit

of the No-Fault reforms (i.e., limitations on tort liability), but would rarely — if ever — be
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responsible for the payment ‘of those benefits that balanced that limitation. Thus, the
Commissioner suggested amendments that would become the foundation for the. business
priority exceptions in Section 3114,

The remedy proposed by the Commissioner of Insurance, Russell Van Hooser, was to add a
new Section 3114 to address “a motor vehicle while it is being used in the business of
transporting persons or property” which would look to the insurer of the vehicfe, rather than the
household of the passenger. His proposal, entitled “Second Substitute for House Bill No. 4734”
included the following addition, which appears to have been the origin of the language regarding
motor vehicles “used in the business of transporting passengers” that later became part of the

Act, suggested the following:

[ ProPoSED] Sec. 3114. (1) IN CASE OF INJURY TO AN OCCUPANT,
INCLUDING THE DRIVER, OF A MOTOR VEHICLE WHILE IT IS BEING
USED IN THE RUSINESS OF TRANSPORTING PERSONS OR PROPERTY,
THE BRASTC REPARATICN SECURITY APPLICABLE IS THE SECURITY
COVERING THE VEHICLE.
(Ex/B-4, Ex/B-10). Note: the Commissioners other suggestions drew very nearly the same
/
distinctions and priorities that would ultimately make it into the enacted version of Section 3114,
atbeit in a different arrangement of the subparts from the final version.

Tracing the Commissioner’s suggestion forward, the “business of transporting persons”
language was incorporated into the proposed “House Substitute for Senate Bill 782” where it
appeared, verbatim, as a part of proposed Section 3113(1), Ultimately, the suggestion was
incorporated into Section 3114, with some minor language and organizational changes, and

passed as a part of Senate Bill 782, which would become known as the body and substance of the

“No-Fault Act.”
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The Court of Appeals has, on at least one occasion, confirmed most of what is outlined
above. According to the Court of Appeals, the purpose of the provision was indeed to achieve
balance among the priorities, by developing what it termed “the business household.”

The Court of Appeals in Farmers Ins Exchange v AAA of Michigan, 256 Mich App 691,
671 NW2d 89 (1985) recognized that there had been virtually no formal statutory interpretation
regarding MCL 500.3114(2). Nevertheless, the Court was able to glean various aspects of the
Legislature’s intent from prior analyses that had considered Section 3114(2) in conjunction with
its counterpart MCL 500.3114(3). For example, the Farmers Court looked at Michigan Mut Ins
Co v Farm Bureau, 183 Mich. App. 626, 633-634; 455 NW2d 352 (1990), that had analyzed the
Legislative purpose behind the priority exceptions for commercial vehicles. In Michigan
Mutual, the Court of Appeals succinetly explained the “business household” concept:

While a business can be an owner or registrant of a motor vehicle, and thus

required to purchase no-fault insurance, a business obviously cannot be a

"household,” or have a "spouse” or "relative,” in the primary and generally

understood meaning of those words. Accordingly, insurers of business vehicles

usually would not be first in order of priority under the general priority scheme.

The Legislature recognized this and created what amounts to a business

household in § 3114(2) and (3), so that responsibility for providing benefits would

be spread equitably among all insurers of motor vehicles.

The business household in § 3114(3) consists generally of occupants of the motor

vehicle who are related to the employee of the business. The household in §

3114(2) consists of the operator of the motor vehicle, and passengers under

certain circumstances. It is apparent that the Legislature used the terms "operator"

and "passenger" in § 3114(2) so that, as in § 3114(3), it could define a

"household" of reasonable size in convenient terms. See MCL 500,3114(2)(a)-(f);
MSA 24,13114(2) (a)-(f).

Michigan Mut. Ins. Co. v. Farm Bureau Ins. Group, 183 Mich. App. 626, 633-634; 455 N.W.2d

352 (1990).
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Simitlarly, in an carlier ‘case, State Farm v Sentry fnsurance, 91 Mich. App. 109, 114; 283
NW2d 661 (1979), the Court of Appeals recognized the same principles, highlighting how
important the “commercial setting” is to the analysis:

The exceptions in § 3114(2) and (3) related to commercial situations. It was
apparently the intent of the Legislature to place the burden of providing no-fault
benefits on the insurers of these motor vehicles, rather than on the insurers of the
injured individual. This scheme allows for predictability; coverage in “the
commercial” setting will not depend on whether the injured individual is covered
under another policy. A company issuing insurance covering a motor vehicle
used in an (2) or (3) situation will know in advance the scope of the risk it is
insuring. The benefits will be speedily paid without requiring a suit to determine
which of the two companies will pay what is admittedly due by one of them.

State Farm v Sentry Ins., supra at 114,

Thus, in the end, as the Legislative analysis and prior decisions of the Court of Appeals
make plain, it is clear that the entire premise underlying the enactment of Section 3114(2) was
focused on balancing the order of priority, such that insurers of business vehicles would bear the
burden of having primary priority status with more equitable frequency. As will be discussed
below, the “primary purpose/incidental nature” test, adopted and applied by the Court of Appeals. -
operates to frustrate that goal, rather than cairy it out.

2. The Amendments to Section 3114(2) illustrate the fact that the main
provision was intended to be inclusive enough that exceptions were
required to benefit certain industries — amendments that would have
been entirely unnecessary if the Legislature had intended that the

Section be interprefed under the “primary purpose/incidental nature”
test developed and applied by the Court of Appeals.

This Court has repeatedly confirmed that amendments made by the Legislature can have
vital utility in determining the Legislature’s intent. Cf, In re Certified Question, 468 Mich 109,
115 n 5, 659 NW2d 597 (2003). In the case of MCL 500.3114(2), the Legislature’s later
amendments, which provide “exceptions” to the priority rules, provide an illustrative look into

how broad a category of vehicles was intended to be swept into the ambit of the provision. In
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short, if the provision were intended to be construed as narrowly as the Court of Appeals would
have it, then there would have been no need to pass the amendments that will be discussed
below.

In order to understand the manner in which the amendments to Section 3114(2) illustrate
the Legislature’s intent, it is important to ltrace the language of the provision forward from its
original form to the present-day composition. As originally enacted, Section 3114(2) provided,
in ifs entirety:

(2) A person suffering accidental bodily injury while an
operator or a passenger of a motor vehicle operated in the
business of transpcrting passengers shall receive the
personal protection insurance benefits to which the person
is entitled from the insurer of the motor wvehicle.

1972 PA 294, effective March 3, 1973. Note that, as originally enacted, Section 3114(2) did not
include any exceptions; the only two categories for priority among no-fault insurers (for
purposes of the issues in this case) were private vehicles and commercial “business” vehicles.

Beginning approximately two (2) years later, however, after gaining some practical
experience with how the Act functioned in the real world, the Legislature began making
amendments to tweak the balance of priorities, providing certain limited exceptions to certain
categories of commercial vehicles.!

For example, in 1975, the Section was amended to add MCL 500.3114;(2)(21), by the
passage of HB 4622 (1975 PA 137) to exclude school busses, because school districts were

struggling to pay the increased premiums of providing PIP coverage for the children that they

* Notably, none of the amendments appear to have been made in direct response to any court
decisions, as there were no appellate decistons interpreting the Section until the Thomas case was
decided in 1985, a year after the most recent amendment. Thomas v Tomezyk, 142 Mich App

237; 369 NW2d 219 (1985).
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transported. (Ex/D). This exception became the first of several amendments to favor certain
industries that were otherwise swept into the commercial priority provision.

A year later, in 1976, a similar amendment passed to exempt common carriers,
government sponsored transportation programs, and non-profits; HB 6448 (1976 PA 356), which
became MCL 500.3114(2)(b), (c¢) and (d). (Ex/E).. A year after that, in 1977, HB 4254 (1977
PA 53) was passed to add an exclusion for taxi cabs, because the industry was suffering under
the law and many companies were on the verge of folding; this ultimately became MCL
500.3114(2)(e). (Ex/F).

Several years later, in 1984, the Senate got into the mix with Senate Bill 837 (1984 PA
372), carving out an exclusion for “liveries” of canoes, watercraft, bicycles and horses.
According to the Legislative Analysis, these types of businesses fell into the “business of
transporting passengers” priority provision, and the cost of insuring their patrons as passengers
was becoming too financially burdensome; so, the Senate acted, and the MCL 500.3114(2)(f)
was added. (Ex/J).

The exemption for liveries is illustrative. According to the Legislative Analysis
(confirmed by common experience), these liveries occasionally used shuttles to transport their
patrons to and from various locations, thus allowing them to enjoy the use of canoes, watercratft,
bicycles and horses. In the case of canoes, for example, the livery may transport patrons to a
dropping in point on a stream or river; following which they would canoe “back” to the livery as
a part of the activity, or otherwise be picked up and driven back to the company’s headquarters.
This practice, whereby the livery would undertake to shuttle patrons back and. forth, apparently

landed them squarely in the “business of transporting passengers” category of the no-fault
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priorities; thus, these liveries became primarily liable for the provision of PIP benefits to all of
their patrons during these shuttle rides.

~ Consider the livery example in the context of the arguments made by MIC in this case.
MIC argues that WWTMC is primarily in the business of producing a music festival; that it is
not in the business of transporting passengers. Surely, the same argument would have been
made by the liveries, before the rule was amended in 1984. Surely, canoe and horse liveries
would argue that they were nqt “in the business of transporting passengers” but rather they were
in the business of running liveries; offering canoes or horses or bicycles to out-of-town tourists.
In this regard, the liveries would no-doubt have maintained that transporting their éatrons to-and-
from various points of interest was only a small or “incidental” part of the primary goal of the
company. Surely, liveries do not derive an appreciable degree of “profits” from the shuttling of
their patrons. Yet, as is clear from the need to take up the amendment, the shuttles operated by
these liveries just as surely fell within the commercial priority under Section 3114(2).

School districts, too, would surely have maintained that they were not “primarily”
common carriers; that their primary duty was to educate students, and transporting them to the
situs of that work was “merely incidental” to the overall purposes of the District. Likewise, it
can be reliably presumed that school districts deﬁved virtually no profits from transporting
students. Yet, school districts obviously fell within the ambit of Section 3114(2), or else it
would not have been necessary to amend the statute to exclude them.

Ultimately, when the entire provision is construed as a whole — including the
amendments that provided exceptions to the primary category — it becomes apparent that the
Legislature intended a much broader category of business vehicles than MIC or the Court of

Appeals have advocated. Moreover, this more inclusive interpretation is also in accord with the
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Legislature’s overall goal of balancing the otherwise inequitable distribution of priorities.
Clearly, the more restrictively this provision is construed, the less it operates to even approach an

equitable “balancing” of the priorities.

i, THE “PRIMARY PURPOSE /INCIDENTAL NATURE” TEST, DEVELOPED BY
THE COURT OF APPEALS, OPERATES TO DEFEAT THE INTENT OF THE
LEGISLATURE. 2

There are only two published decisions of the Court of Appeals that have attempted to
construe and apply MCL 500.3114(2): Thomas v Tomczyk, supra and Farmers Ins. Exchange v
AAA of Michigan, 256 Mich. App. 691; 671 NW2d 89 (2003). These cases each shared a

common feature: the Court of Appeals was asked to decide whether a person’s personal vehicle

was used in a manner that caused it to fall within the commercial priority provision, because the
person elected to use it in incidental connection with business/quasi-business endeavors. In
résponse to this fype of factual scenario, the Court of Appeals developed what has become
known as the “primary purpose/incidental nature” test, which it has declared should be used to
interpret and enforce Section 3114(2).

As will be discussed below, State Farm submits that the test is of relatively dubious
origin, and at a minimum appears to have utility only in the precise factual context in which it
was developed. In short: the test fails to give effect to the Legislature’s intent when it is
mechénically applied to purely commercial vehicles.

Alternatively, if this Court is inclined to endorse the test in form, then State Farm submits
that the Court of Appeals’ application of the test, in this case, took the test beyond its proper
bounds, resulting in a disposition that is contrary to the Legislature’s intent. In short, if the facts
of this case do not satisfy the rigors of the test, then virtually none would — and even if some

scenarios' would satisfy the test, the frequency would be so modest as to defeat the Legislature’s
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clear intent to balance the priority rules in the first instance. Moreover, the expansive statistical
inquiry mandated by the test, as applied in this case, would result in massive inefficacy on levels
contrary to what the Legislature intended.

In order to properly understand the “primary purpose/incidental nature” test, it is
important to recognize where it came from, and the very specific facts that gave rise to its
development. In short, the thing arose in the context of analyzing whether a person’s own

personal vehicle could fall within the commercial priority provision of Section 3114(2), when it

was used in some marginally commercial way.

The so-called “test” actually originated from some bench-comments made by the trial
judge in Thomas, 142 Mich App 237, which the Court of Appeals quoted in a footnote.

The Thomas case addressed the question of whether a college student who offered to give
some classmates a ride home for the holidays - in his personal vehicle - fell within the
commercial priority provision of Section 3114(2), merely because the other students gave him
some money to offset the cost of gasoline. The parties apparently agreed to have the trial judge
decide the issue, following which he made some statements regarding his view of the evidence,
When the matter was appealed, the trial judge’s statements were quoted in footnote 2 of the

appellate decision, which read as follows:

The court then having the power in this case to make findings of fact will find
that this is not any business. And I’ll make a specific statement that, it wasn’t
the primary function of the driver to carry passengers for hirer [sic], he’s a
student, as far as I can tell. And it is not the primary purpose of the vehicle to
carry passengers for hirer [sic], it just happened that incidental fo coming home, it
was convenient to take on passengers, and I don’t really blame him for trying to
make a little extra money to cover the cost of gas, that’s a long ride up the Upper
Peninsula.

Thomas, supra at 241, n.2 {bracketed language in original) (emphasis added). Importantly,

however, the Court of Appeals cited these statements — not for their substantive analysis — but
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rather, in connection with its questioning whether the trial court decided the matter on summary

7 judgment or via some form of quasi bench trial. fd. at 240-241. Thus, in essence, the Court was
most concerned with the first sentence of the quote, wherein the trial judge indicated that he had
the power to “make findings of fact....” Then, however, the Thomas Court went on to sua
sponte treat the matter as if the trial couﬁ:’s decision was made on summary judgment. Id

Substantively, the Thomas Court decided the legal issue under Section 3114(2) virtually
without discussion. Indeed, after merely citing the provision, the sum-total of the Court’s
analysis was just three conclussory sentences:

We are not persuaded that the Legislature intended by its enactment of § 14(2) of

the no-fault act to abandon the general rule of coverage where college students

pay other college students for the privilege of carpooling home for school

holidays. We agree with the trial court that under the particular facts of these

cases, plaintiffs were not passengers of “a motor vehicle operated in the business

of transporting passengers”. We thus affirm the judgment of the trial court.

Thomas, 142 Mich App at 241-242, In other words, the Court of Appeals did not purport to
adopt the trial judge’s bench-comments for their substantive value — and indeed, applied no
“test” whatsoever under the statute. Instead, the Court merely expressed what could be
construed as a sort of “absurd results” conclusion, indicating that the Legislature could not
possibly have intended for Section 3114(2) to apply to these sorts of fact scenarios.

Yet, in spite of this dubious origin, these bench-comments quoted in footnote 2 later
ripened into what would become the “primary purpose/incidental nature” test, adopted by the
Court of appeals in Farmers Ins Exch v AAA of Michigan, 256 Mich App 691; 671 NW2d 89
(2003). In Farmers, the issue was similar to Thomas in that the case mvolved the use of a
person’s own personal vehicle in a marginally commercial way. There, a daycare provider used

her own personal vehicle to transport the children she was babysitting to school. After an

accident, a dispute arose regarding whether the babysitter’s personal vehicle fell within the
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commercial priority rule in Section 3114(2), or whether the injured children should have looked
for coverage under their parents’ own policies. The parties filed cross-motions for summary
disposttion; the trial court held that the daycare provider’s personal auto was *“a motor vehicle
operated in the business of transporting passengers” and thus held the daycare provider’s insurer,
AAA, highest in priority.

On leave granted, the Court of Appeals reversed. In so doing, the Court first observed
that the statutory phrase “motor vehicle operated in the business of transporting passengers™ was
not specifically defined in the Act. Farmers, supra at 697. Based on this observation, the Court
determined that the phrase was ambiguous, and thus, subject to judicial interpretation, Id. at 697
(citing, Proudfoot v State Farm Mut Ins Co, 254 Mich App 702, 708; 658 NW2d 838 (2003)).

Having determined that the operative phrase of the statute to be subject to judicial
construction, the Farmers Court then went on to discuss the intent of the legislature, noting that
the provision was enacted to create what had been called a “business household” and that it was
intended to apply to “commercial” situations, followed by a discussion of the “sparse” case law
that had developed. Id. at 697-699 (citing, Michigan Mut Ins Co v Farm Bureau Ins Group, 183
Mich App 626, 633-634; 455 NW2d 352 (1990) and State Farm Mut Auto Ins Co v Seniry Ins,
91 Mich App 109, 114; 283 NW2d 661 (1979)).

Finally, the Court looked to the Thomas case, which it found to be “the only published
opinion of this Court interpreting the meaning of ‘a motor vehicle operated in the business of
transporting passengers’ within subsection 3114(2).” Farmers, supra at 699, After reciting the
relatively conclussory analysis and holding from Thomas, the Farmers Court went on to accord
great weight and significance to the bench—comments made by the trial judge, quoted in footnote

2 of the opinion. Indeed, after acknowledging that the comments had not even been adopted by
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the Thomas Court, the Farmers Court announced that the commentary “accurately encompasses
the intent of the Legislature in enacting subsection 3114(2).” Farmers, supra at 701. Thus, the
Farmers Court explicitly held, based entirély on the trial judge’s bench-comments from Thomas
that “a primary purpose/incidental nature test is to be applted to determine whether at the time of
an accident a motor vehicle was operated in the business of transporting passengers pursuant to
3114(2).” 1d

After drawing a distinction betweeﬁ the daycare provider’s routine use of her personal
vehicle to take the children she was babysitting to school and the “isolated incident” of the
college student driving classmates home for the holidays, the Court of Appeals applied the two
prongs it identified, to find that thé daycare provider’s personal vehicle did not fall within
Section 3114(2):

Applying the test to the instant case, we conclude that the day-care provider’s

diving of the children to school would not fall within the scope of subsection

3114(2) because the record indicates, and the parties agree, that (1) her driving of

the children to school in her vehicle occurred incidentally to the vehicle’s primary

use as personal vehicle, and (2) her transportation of the children to and from
school constifuted an incidental or small part of her day-care business.

Farmers, supra at 701-702 (emphasis added). In other words, even though she used the vehicle
to drive the children she was babysitting to school, the daycare provider’s personal vehicle did
not fall within the Legislature’s “business household” or satisfy the business priority exception.
In essence, the “primary purpose/incidental nature” test, adopted by the Court of Appeals,
appears to have been developed specifically to evaluate situations where a personal vehicle is
occasionally used for a business-oriented purpose, to determine if the usage rises to the level
where it could be said that the commercial priority provision ought to be applied in spite of the

fact that it was a personal vehicle. The focus of the question, beginning with the first prong, as
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originally conceived and applied, was whether the vehicle was primarily used for personal uses
or business purposes.

Moreover, as announced, the “test” was a test in name only; it had no “prongs,” or
elements, or specific requirements other than those that may have been implied by the name or
those that could be divined from the manner in which the Farmers Court applied the new
standard.

Applying the test, the Court of Appeals observed that the babysitter’s driving of the
children to school in her own car “occurred . incidentally to the vehicle’s primary use as a
personal vehicle” and that her transporting the children to and from school was “an incidental or
small part of her day-care business.” Farmers, 256 Mich App at 701-702. Then, the Court
indicated that its findings were “consistent with this Court’s observations that the Legislature
intended Subsection 3114(2)} to apply to ‘commercial’ situations” - - a clear indication that the
Court did not consider the babysitting service to be the sort of “commercial” situation to which
the statute was intended to apply /d Based on these observations, the Court decided that
Section 3114(2) did not apply, and that the injured children should look first to their own
household for coverage.

The test has been utilized just twice since its adoption in Farmers, both times in
unpublished opinions (this case being the second occasion). The first was in a case called State
Farm Mut Ins Co v Progressive, unpublished per curiam decision of the Court of Appeals,
decided September 29, 2005 (Docket No 262833) (Ex/K-1), that evaluated a specially designed
and equipped van, owned and operated by a business called “Michael J°s.”  According to that
Court, the “test” involved a “two-part analysis”:

The Farmers Court held “that a primary purpose / incidental nature test is to be
applied to determine whether at the time of an accident a motor vehicle was
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operated in the business of transporting passengers pursuant to subsection
3114(2).” In this Court’s actual application of that test it used a two-part analysis.
The first part was whether the vehicle was transporting passengers in a manner
incidental to the vehicle’s primary use. /d. The second part of the analysis was
whether the transportation of passengers was an incidental or small part of the
actual business in question.
State Farm, supra at 5-6 (internal citation omitted) (emphasis added). In other words, the test
went from having no defined elements or prongs', to being a “two part analysis” — at least in

application. Applying the test the Court found it significant that the van was specially equipped

to handle transportation of wheelchair bound “and other passengers”; that business “purchased

(13

the van for that specific and primary purpose”; and that transporting passengers was “a

significant enough component for Michael J’s” to trigger the exception. Thus, the Court engaged
in a subjective inquiry, looking specifically at the company’s intent in purchasing the vehicle, as
well as whether the transportation of passengers in the van was important enough a part of the
business that it was warranted.

In this case, the Court of Appeals took the matter even further. According to the Panel,
“the salient question in determining whether MCI, 500.3114(2) applies in this case is whether
transportation of passengers for hire was the primary function or purpose in operating the van.”
(99a). Then, looking at the “two-part analysis” identified by the unpublished State Farm
opinion, the Panel indicated that “[alccepting that the van’s primary use was for business
7 purposes, the gravamen of the question is whether the van was transporting affendees in a
manner incidental to the vehicle’s primary business use.” Id. Thus, the Court broke down the
“first part” of the analysis in two ways: first, it implicitly differentiated between different types
of passengers, separating “attendees” from other types, and then asked whether transporting
those types of passengers was incidental to the “vehicle’s primary business use” (i.e., what the

vehicle was normally used for).
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Then, in answering these questions, the Panel looked at the subjective intent for
purchasing the vans, and againrfocused on differentiating between “attendees” and other types of
passengers (i.e., performers, staff, and volunteers). Then, the Panel decided that, in general, the
\l/ans were not infended for use by artendees “except in certain unusual or eme1'éency
circumstances.” In other words, the vans were intended (at least in part) to transport passengers,
just not “attendees,” except in unusual circumstances. Thus, the Panel decided that the first
prong of the test was unmet.

With regard to the second part of the analysis, the Panel decided that most of what the
business intended to do was put on a festival, that transporting passengers — and not just any
passengers, but atfendees specifically, was a small or incidental part of the “overall” business.
Here, the Panel focused on Defendant’s statistics, the number of attendees who used their own
cars, versus those that purchased the airport shuttle, and then the number that were transported
via private carrier versus those that were transported by van. And ultimately, again, the Panel
came around to infent, indicating “More importantly, in arguing the significance of the shuttle
service, State Farm and Farmers Insurance conveniently ignore that the van at issue, although
sometimes used to transport attendees, was not actually intended for use as a shuttle
transportation vehicle.,” Id. Then finally, the Panel found it insignificant that all of the
passengers involved in the crash had paid a separate fee for the airport shuttle, indicating that
“shuttle fees were only a minor portion of the music festivals [sic] revenues.”

That the test evolved in this way, and to the point that it has, is perhaps no surprise. It
originated from the evaluation of whether a purely non-commercial endeavor (student driving
home for the holidays) was commercial enough to nevertheless trigger the provision, simply

because money changed hands. In that context, it made sense for the trial judge to comment on
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the fact that “it wasn’t the primary function of the driver to carry passengers for hirer [sic]” and
that “it is not the primary purposé of the vehicle to carry passengers for hirer [sic], it jl;st
happened that incidental to coming home, it was convenient to take én passengers, and I don’t
really blame him for trying to make a little extra money to cover the cost of gas, that’s a long
ride up the Upper Peninsula.” Thomas, supra at 241, n 2, The trial judge was trying to justify
his finding that the situation was so far outéide the commercial realm, that the statute had no
place in the analysis.

Moreover, it was perhaps no surprise that the Court found the analysis helpful in
reviewing the daycare provider case, where again, the Court was asked to apply the commercial
statute to a marginally commercial setting. There again, it was important to quantify the extent
to which the babysitter, who was using her personal vehicle, would {rigger the provision.

The test, by its very nature, is designed to quantifv the extent to which both, the vehicle
and the business are “in the business of transporting passengers.” Of necessity, then, the test will
render the statute applicable only on a completely subjective, albeit graduated, scale.

But the statute has no gradient. It does not apply only to those vehicles operated
primarily in the business of transporting passengers. It does not apply only to those vehicles
regularly operated in the business of transporting passengers. It does not apply only to those
vehicles operated in the business of transporting high volumes of passengers. It does not apply
only to those vehicles operated in the business of transporting atfendees, versus other types of
passengers. And it does not apply only to those vehicles profitably operated in the business of
transporting passengers.

Moreover, the statute has no infent element. It does not apply only to those vehicles

intended to be operated in the business of transporting passengers. It does not apply only to
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those vehicles purchased with the intent of being operated in the business of transporting

‘passengers. It doeé not apply only to those vehicles that were usually intended to be the oneé to
be used in transporting passengers. Intent is imrelevant. The operative part of the phrase is
“operated.” If the vehicle was “operated” in the business of transporting passengers, it qualifies.
Period.

Ultimately, not only is the “primary purpose / incidental nature test” inconsistent with the
plain language of the statute, in application, it has nullified the entire purpose for which the
provision was enacted. The test has now ripened into an analysis with multiple “prongs” that —
with a virtually limitless series of undefined inquiries. In the end, as this case illustrates, based
on what the test has become it would be so difficult and so rare to satisfy the standard, that the

Legislature’s overall infent — balancing the distribution of no-fault priorities — is rendered

meaningless.

IV. EVEN IF THIS COURT IS INCLINED TO ENDORSE THE “PRIMARY
PURPOSE/INCIDENTAL NATURE” TEST AS AN APPROPRIATE MEANS
FOR EFFECTUATING THE INTENT OF THE LEGISLATURE, I'T SHOULD
STILL FIND THAT THE COURT OF APPEALS ERRED IN THIS CASE BY
APPLYING THE TEST FAR TOO NARROWLY.

The “primary purpose/incidental nature™ test is no more enlightening or objective than
the plain languagé of the statute; that is to say, it begs just as many questions — or more — than
the statute does itself. As a result, in use, the test is an invitation for judges to inject their own
subjective views into the priority determination, This case is a perfect example.

The test, as applied by the Court of Appeals in this case, essentially evaluates how
closely the business is to operating as a common carrier -- indeed, almost anything less would -

patently fail the test.
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A. The Court of Appeals in_this case transfigured the first prong of the
“primary purpose/incidental nature” test into a vehicle for hyper-
differentiation.

In this case, the Court of Appeals acknowledged the undisputed fact that the only purpose
for these vans (and indeed, the entire fleet of vehicles owned and operated by the business) was
for business, rather than personal use. But the Court did not stop there. Instead, the Court went
on to re-draw the focus of the first prong of the test, to distinguish between different types of
business purposes — drawing distinctions between different types of business passengers.

With respect to the first part of the analysis — whether the vehicle was transporting
passengers in a manner incidental to the vehicle’s primary use — unlike in
Farmers Ins Exch where the vehicle’s primary use was personal, there is no
dispute that the van’s primary use in this case was for business purposes.
However, contrary to Farmers Insurance’s contentions on appeal, the fact that the
van was primarily, if not solely, used for business purposes, is not dispositive of
the issue. Accepting that the van’s primary use was for business purposes,
the gravamen of the question then is whether the van was transporting
attendees in a manner incidental to the vehicle’s primary business use.

(99a) (emphasis added). In other words, the Court of Appeals in this case went beyond inquiring
about the primary use of the vehicle (i.e., business versus personal) to parsing the “usage” down
even further. The distinction was made even more bold when put into application: rather that
acknowledge that the primary purpose of the vans was to transport passengers, as required by the
statute, the Court went on to distinguish between different fypes of passengers: “attendees”
versus other types of passengers.

Expanding on the first prong, “whether the vehicle was transporting passengers in a
manner incidental to the Vehi.cle’s primary use” the Court of Appeals attempted to draw a
distinction between different types of passengers. On one hand, the Court acknowledged that the

primary “intended use” of the vans was to transport “performers, staff, volunteers and equipment

on the festival grounds™ and when taken off-site, the intended use was “primarily to take
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volunteers to greet and direct attendees at the airport....” Then, in contrast to these categories of
passengers, the Court considered the transportation of “aftendees™ as being merely incidental, or
“in certain unusual or emergency circumstances.”

Thus, the Court took the first prong of its own test, “whether transportation of passengers
for hire was the primary function or purpose in operating the van” and parsed it down even
further — distinguishing between different types of passengers — indeed, even going so far as to
distinguish between different type of passengers “on the festival grounds” versus “off site” in
order to find that the primary purpose did not include transportation of “attendees” of the
festival.

~ It is important to note that the Legislature only appears to have recognized two categories
of occupants: (1) operators, and (2) passengers. The Court of Appeals took those categories
further, and distinguished between passengers who were “attendees” and passengers who were
“performers,” “staff,” and “volunteers.,” According to the Court, it is only where the infended,
primary function or purpose, is to transport “attendees” that the commercial priority provision is
triggered, Thus, under the Court of Appeals’ test, the fact that infended primary purpose of the
vans was to transport other types of passengers, including “performers, staff and volunteers” is of
no consequence.

At the first level of the test, the Court of Appeals departed from the plain language of the
statute — looking beyond the two categories of persons identified in the statute, “operators” and
“passengers,” to parsing out different categories of passengers: ticket holding “attendees™ as
distinguished from “performers”™ “staff” and “volunteers.” (99a). The Court said:

Accepting that the van’s primary use was for business purposes, the gravamen of

the questlon then is whether the van was transporting attendees in a manner
incidental to the vehicle’s primary business use.
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Here, Vogel testified that the WWTMC purchased the three vans for, and
intended to use them primarily for, business production purposes. WWTMC used
the vans to transport performers, staff, volunteers, and equipment on the festival
grounds ... [w]lhen WWTMC took the vans off site, their use was primarily to
take volunteers to greet and direct attendees at the airport ....”

(99a) (emphasis added). Thus, rather than focusing on all “passengers,” as prescribed by the
statute, the Court of Appeals applied the test in a manner just about as exclﬁsivébz as possible —
differentiating between different types of passengers at different times. So, from the very first
step in the analysis, the Court of Appeals applied the test in such a way as to isolate the manner
in which the facts presented a narrow “common carrier” type endeavor.

Not content to stop there, however, because the fact was that each and every passenger in
the van at the time of the accident in this case was, indeed, a shuttle-ticket holder, the Court of
Appeals took the next step of the amalysis even further, differentiating between different
categories of uses to which the van was put. Again, the Court of Appeals focused on this
distinction between using the van for “production” purposes, where “performers, staff, [and]
volunteers” were transported, and the “wnusual or emergency circumstances” when the vans
would be used to shuttle ticket holding attendees who had purchased airport shuttle tickets.
(99a). Tn essence, because Vogel testified that it was usually her intent to only use the vans to
transport performers, staff and volunteers, in the vans, primarily using charter busses for the
shuttling of “attendees” to and from the airport, then the van’s use in connection with the airport
shuttle on those few “unusual or emergency” situations could be said to be more “incidental” to
the “vehicle’s primary business use.” (99a-100a).

In this way, the Court of Appeals actually applied the test out of temporal context. This,
too, ignqres the reasonable implications of the plain language of the statute. The statute, by the

way it is drafted and conceived, looks very precisely at the situation at the time of the accident, -
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Yet, the “primary purpose/incidental nature” test purports to look beyond that point in time, in
effort to discover what the owner generally “intended” to use the vehicle for, most of rthe time.
According to the Court, because Ms. Vogel self-servingly said that she mostly intended to use
the vans to transport “performers, sfaff, fand] volunteers” rather than “attendees,” it became of
| little consequence that the van was aciually being used as an airport shuttle on the occasion of
this accident — and that was why the “aftendees” were “passengers” of the van at the time.
(99a). Notably, this was a stark departure from the Farmers Court’s prior articulation of the test,

when 1t was adopted.  Farmers, supra at 701 (stating, “[w]e hold that a primary

purpose/incidental nature test is to be applied to determine whether at the time of an accident a
motor vehicle was operated in the business of transporting passengers pursuant to subsection
3114(2y").

In effect, as applied by the Court of Appeals in this case, the “primary purpose/incidental
nature” test evaluated everything excepf what happened in this accident. 1t focused on all of the
other types of “passengers” and all of the other types of “uses;” to which these vans were
allegedly “intended” to be put, while simultaneously ignoring or discounting the fact that, at the
time of this particular accident, the van was unquestionably being used to transport paying
passengers in connection with Company’s airport shuttle service.

B. The Court of Appeals in this case transfigured the second prong of the

“primary purpose/incidental nature” test, to make it so exclusive that the
statute is effectively nullified.

Next, in case the first prong of the test was not sufficiently tailored to isolate the common
carrier-type businesses, the Court of Appeals applied the second prong of the test to make it a
certainty. With regard to the second prong, the Court analyzed the statistical probability that this

particular van was used to transport ticket-holding “attendees” from the airport in connection
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with the airport shuttle contract, purportedly to determine whether the transportation of these
passengers was “and incidental or small part of the business in question.” (100a).

The Court first decided that “statistically, the shuttle service was not a significant part of
the WWTMC’s business.” Next, to buttress this finding, the Court of Appeals focused on the
fact that the shuttle operation did not turn a significant profit, observing that “Vogel testified that
most years WWTMC either broke even or lost money by providing the shuttle bus service”
whereas most of the positive revenues for the business came from “ticket sales, festival apparel
and parapherﬁaﬁa sales, concession stands, craft fees, and raffles.” (100a).

Then, dipping back into the first prong of the test, the Court of Appeals again highlighted
the fact that “although sometimes used to transport attendees, [the van in this case] was not
actually intended for use as a shuttle transportation vehicle”; instead, the Company usually hired
charter busses for that purpose. (100a-101a). Based on this, together with supporting statistics
regarding the number of shuitle ticket holders and comparative number of runs, etc., the Court of
Appeals decided that “WWTMC’s occasional transportation of attendees in its vans was in turn
only incidental to the shuttle service.” (101a). Indeed, the Court then so far as to find that the
fact that the Druckers purchased tickets for the shuttle was not even “significant” at all. (101a).

In short, the second prong of the Court of Appeals test operated with one goal in mind:
isolating the extent to which the WWTMC could be considered what most would consider a
common carrier — in effect, a -business that deri\.fed all or a significant portion of its profits from
transporting passengers for hire. And then, when applied in conjunction with its incantation of
the first prong of the test, the Court was able to ignore the undisputed fact that, on the occasion

of this particular accident, this particular van was, at worst, being used as a substitute common

carrier for the Company.
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By applying the “primary purpose/incidental nature” test in this way, the Court of
Appeals effectively took the test to point that only common carriers would fall within the ambit
of Section.3 114(2). Only those businesses who derive all of a significant portion of their profits
from the sole or virtually sole use of vehicles for transportiﬁg paying customers, in vehicles that
are never or almost never used for any other purpose, will occupy the priority position under tﬁe
rigors of the Court’s formulation of the test.

Coming full circle, then, and getting back to the intent of the Legislature, it is more than
ironic that one of the very first “exceptions” to the rule, enacted as a part of the very first
amendment to the provision in 1976, was to remove “common carriers” from the ambit of the
rule. Note that the Legislature did not repeal the provision by passing this amendment,
obviously suggesting (copsistent with the nature of the other amendments) that it had intended
the provision to cast a much bfoader net than the Court of Appeals appears to have envisioned.
Yet, the Court of Appeals, by virtue of its application of the “primary purpose/incidental nature”
test, has essentially nullified the statute by making it effectively apply only to an industry that

has been excluded.

C. From a practical standpoint, the “test” as applied by the Court of
Appeals in_this case would defeat the Legislature’s intent that priority
determinations be made without the necessity of lawsuits.

As was indicated above, the Court of Appeals in this case did at least outline a part of the

intent of the Legislature in enacting Section 3114(2). The Court observed, without any

substantive discussion or application:

This Court has explained that the purpose of the priority rule provided
under 500.3114(2) is to account for predictability and accountability for

commercial enfities:

The exception[] in [MCL 500.3114(2)} ... relate[s] to
“commercial” situations. It was apparently the intent of the
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Legislature to place the burden of providing no fault benefits on
insurers of these motor vehicles, rather than on the insurers of the
injured individual. This scheme allows for predictability; coverage
in the “commercial” setting will not depend on whether the injured
individual is covered under another policy. A company issuing
insurance covering a motor vehicle to be used in a (2) .. situation
will know in advance the scope of the risk it is insuring. The
benefits will be paid without requiring a suit to determine
which of the two insurance companies will pay what is
admittedly due by one of them.”

| (96a) (citing Besic v Citizens Ins Co, 290 Mich App 19, 31-32;  NW2d _ (2010), quoting,
State Farm Mut Auto Ins Co v Sentry Ins, 91 Mich App 109, 114-115; 283 NW2d 661 (1979)).
Indeed, this was the only suggestion in the Court’s opinion that the Court was engaging in
statutory interpretation whatever.

Yet, after identifying this purpose (to the conspicuous exclusion of any discussion
regarding the “business household” analysis that prior panels had identified), the Court of
Appeals went on to apply the so-called “primary purpose/incidental nature” test in such a way
that lawsuits and discovery would be the only practical means for making priority
determinations.

Imagine an environment where: before a priority determination can be made on a claim
involving a passenger infured in a commercially owned Véhicle, detailed information must be
requested and obtained from a corporate entity with which State Farm likely has no affiliation —
information including corporate tax returns, financial statements, mileage and depreciation data,
as well as reliable information about the (subjective) “intended” uses to which a particular
vehicle in the corporation’s fleet is put. Then, after having obtained that information, a statistical
analysis would need to be done to determine whether the “transportation of passengers” was: (1)
either the sole purpose for that particular vehicle, or that transportation of passengers was

otherwise “enough” of the purpose of that particular vehicle to be able to say with confidence
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that it was “primarily” what the company subjectively “intended” to use that vehicle for; (2) that
these particular passengers both: paid for the transportaﬁon and that they paid to be transported
in this particular vehicle, and (3) that transporting passengers in this particular Vehiclé, as used
in the context of this accident, actually turned a profit for the company in its overall business.
Imagine an environment where only after all of this information and analysis has been
completed, could a Claims Representative or anyone else make a determination as to whether the
commercial priority provision, MCL 500.3114(2), could apply to make the insurer of the
corporate vehicle higher in priority for the payment of PIP benefits, (Of course, all of this would
generally need to be determined within 30 days, or else the insurer may be liable for no-fault
penalties like 12% interest and atforney fees). Then consider how likely it would be that the
insurer of the corporate vehicle would simply accept the determination, acknowledge its priority
status, and assume all claims handling responsibility.

Correlatively, consider the other side of this world — the underwriting side — where
underwriters would have to gather and analyze all of this same information on each of the
corporate entilies who want to purchase no-fault insurance from State Farm, before State Farm’s
risk could be adequately evaluated. Agents and underwriters would need to have detailed
information — up front -- not only regarding what the vehicle is designed and equipped to do, but
also determine with clairvoyant precision all of the particular “intended” uses the Company
contemplated, such that a determination could be made as to whether the vehicle was either
solely or primarily intended to transport passengers for hire. And even more: the agents and
underwriters would have to obtain and review the corporate books to determine whether the
company actually derived any appreciable profit from transporting passengers — and not just any

passengers, but paying fares, all before the appropriate rates could be determined for the vehicle.
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Well, this is precisely the environment that exists under the analysis put forth by the
Court of Appeals in this case. State Farm submﬁs that this is a far cry from what the Legislature
had in mind when it enacted Section 3114(2).

The world State Farm and Farmers are advocating is more consistent with what the
Legislature intended when it enacted Section 3114(2). The Legislature envisioned an
environment where adjusters can simply look at why the passengers were in the vehicle and
whether they were being transported to further the general purposes of the business, in order to
decide whether the passengers had — at the time of this particular aécident - become part of the
“business household.” This would not generally require any statistical analysis, evaluation of
profit margins, or the subjective “intent” of the corporate owner, which would almost always be
self-serving. Moreover, it would be an environment where lawsuits would be much less a
necessity to resolve priority issues. This world would be both more efficient for insurers in terms
of underwriting and handling claims, as well as result in a greater and more “equitable
balancing” of the priority rules, such that the insurers of business vehicles would have primary
priorﬁy status in a much more proportionate number of situations. This, in State Farm’s view -
based on all of the legislative history and a common sense view of the statutory scheme - is much
closer to what the Legislature envisioned when it enacted Section 3114(2).

Ultimately, this Appellant submits that one of three things should be concluded; either:
(1) the “primary purpose/incidental nature” test was flawed to begin with; (2) the test was
developed to analyze a materially different type of factual scenario; or (3) the Court of Appeals

in this case applied the test in such a way that it completely frustrated the Legislature’s intent.
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RELIEF REQUESTED

For all of the foregoing reasons, Plaintiff-Appellant, STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY; respectfully requests that this Honorable Court

REVERSE the Cowrt of Appeals’ Judgment and reinstate the rulings of the Circuit Court.

Dated: July 17, 2012 Q:‘“"“""*"*'"M-.‘\I‘%espectfu-_ﬁ%?mi@gd,

Devin R. Day (P6029§)
RizzoBryan, P.C.

220 Lyon Street, N.W.,

Suite 200 Grand Plaza Place
Grand Rapids, Michigan 49503
(616)451-8111
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JOURNAL OF THE SENATE

NUMBER SEXTY-NINE,

Senate Chamber, Lansing, Wednesday, June 2, 1971,
10100 n.m.

The Senate wos called to order by the President,

Rev, Charles D, Grouere of the Central United Methedist Church, Lansing, offered
the following prayer:

O Geod, our Heavenly Father, most merciful and gracious, we inveke Your blesg-
ing and ask for Your presence here with those who undertake the work of our
state government,

As our henrts rise In prayer, each of us may perhaps know you by a different
nnnte, and affirm You by n dlfferent revelatton, stitl we nsk You to unite us in
one common apivt,

By Your guldance and direction let us pul the cournge to atand for what wa
belicve before blind adherence to conventlon; let us put principle bofore reputntion ;
let us put conseience before our own self seeking; let ug put compassion before ime
personal response; let us put imagination before routine; let us put the attzinment
of noble ends hefore present expediency) let us putb trath before bypocrisy; fhat
we may put Your people, Lovd, before nil elss,

Father, be present and sustain these legislatora: Lot tholr cotivngo not be dig.
mayed by these who would disorderly dememnstrate, let their purpose not be ham-
pered Ly those who would destroy all government, let their personal integrify not
be assaulted by thoge who would moeck and vevile, but truly guide them, that in
uwnity of spirit they may know they atre writlng fhelr finest chapter yet!

Be hore in this councll and with the dellberatlons today, Father, wa pray, that
in all things, and in all ways through public service and personal example wo may
truly become servanty of Your intended wilt and purpose, Amen,

The roll of the Senate was cnlled by the Secratary,

Pregentt Senators Ballenger, Blshop, Bouwsma, Brown, Bursley, Byker, Cdrt~
wright, Cooper, Davis, DeGrow, DeMaso, Faust, Faxon, Gray, Hart, Lane, Todge,
Mack, McCauley, McCollough, Novak, O'Brien, Plnwecki, Pursell, Rockwell, Rozyckl,
Toepp, YanderLaaxn, Youngblood and Zagzman—a30, a quorym,

Senator Davis moved that Senntor Stamm be exeused temporarily from today's

Reaston, -
The motion prevailed.

Senator Youngblood moved that all absent Senators be excused from today's

gesslon,
The motion prevailed,

Absent with leave: Senantors Bowman, Fltzgerald, Fleming, Tlttenger, Richard-
gon, Stamm, Young and Zollar—8, .

Benator Bowmnn entered the Senats Chamber, the time being 10108 a.m.
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Massages from the House,

House Bill Ne, 4636, entitled

A Dbill to amend section 2 of Act Nop, 12 of the Puble Actg of the First Bxtra
Bession of 1942, eniltled "An nct to nuthorize the acceptance and purchage of
Toderal equipment, supplies, maferinls and fundg,” as ndded by Act No, 14 of
the Fublic Acty of the First Hxtra Session of 1958, belng section 3.542- of the
Compiied Laws of 1948,

The House of Representatives had pagsed the bill and bad ordered that it
be given immedigte effectk

The bill was rend a fixgt and gecond time by title and veforred to the Come
mittee on INducatfon,

Benators Fitzgerald and Zollar entored the Senate Chamber, the time being
10 nm,

Introduction of Bills,

Henator Gray introduesd

Benate Joint Rosolution N, entiticd

A joint resolution propesing an amendment to section 4 of articlo 9 of the
state constitution to exempt the homestead of a person which i3 zoned resldentigl
from taxation,

The joint resohutfon was read a first and secowd time by title and referred to
the Committes on Taxzation and Veterang' Affalrs.

Senators ¥ollar and Vanderlaan introduced

Senate BII No, 178, entitled

A il to amend sectiony 440, 441, 448, 444, 445 and 448 of Act No, 218 of the
Publie Acts of 1950, entitied “The insuranee code of 1956, sections 440 and 441
a8 amended by Act No. 221 of the Public Aoty of 1866, sections 443 and 448 ag
amended by Ack No, 87 of the Publie Aets of 1059 and sectlony 444 and 445 ay
amended by Act No. 111 of the Publde Aoty of 1867, being gections 100,440,
b0G.441, 500448, 500.444, H00.445 and 500.448 of the Complied Laws of 1048

The Hill was read a flyst and gecond time by title and referved {o the Commitiee
on Clommerce,

Semators Toepp, Lane, Youngblood, Fitzgerald, Zollar, VanderLaan, Ballenger,
MeCauley, Mack, Pursell snd O'Brlen introduced

Senate Bill No. 979 entifled

A DIl to amend section 479 of Act No, 828 of the Public Acts of 1031, ontitled
“The Michigan peuni code,” being sectlon 750478 of the Compiled Laws of 1948,

The bill was read a first ard second time by title and referred to the Committes
on Judiclary,

Senator Davis lutroduced

Benate BRI No, 780, entitled

A bill fo amend Act No. 203 of the Publie Acts of 1965, entitled “Michigan
lnw enforcement officers’ training couneil aet of 1965, as amended, belng sections
28601 to 28.618 of the Compiled Lnws of 1848, by ndding section Da.

The blll was rend a first ard second time by title and veferred fto the Committes
on State Affairs.

Senator Davis intreduced

Senate Bill No, 781, entitled

A DHl to amend sectlon 2529 of Act No, 238 of the Public Acts of 1081, entifled
“Reviged judientive gef of 1061," a9 nmended by Act No, 248 of the Public Acts
of 1970, being section 00,2520 of the Compiled Laws of 1948,

The bill was read 2 fivst and second time by title and reforred to the Commitées
on Judiclary,

Benntory Lodge, Bouwsma, Novak and VanderTaan introdueced

Senate Bill No, 782, entifled

A bitl to provide for prompt and equitable compensation for pevgong for aceidental
bodlly injury and property damnge arising from the ownership, oporation, mpinie
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RICHARD €, WHITMER, Chiector

June 4, 1971

Governor William G, M{illiken

FROM:  Department of Conmerce

SUBJECT:! Analysis of House Bills 4734, 4735, 4736 and 4737

1,

-
™

A

What 1s the purpose of this bill?

House 8111 4734 would require every auto liability insurance policy to
contain certain minimum coverages for medical expenses and wage loss,
payable to the insured without regard to fault. Such benefits will be
deducted from any judgments awarded to the same person, but the insurer
which pays the benefits will be entitled to reimbursement from the
insurer of the negligent party. Any disputes between the insurers

over reimbursement must be settled by arbltration.

House Bill 4735 would limit the damages raecoverahle for pain and suf-
fering for nonserious injuries arising out of an auto accildent to 100%
of medical expenses, excluding diagnostic X-rays,

House B111 4736 would require arbitvation of auto accident negligence
actions that are not brought to trail within two years after the action
is started, and to provide for arbitration in other eircumstances.

House Bill 4737 would limit contingent fees for aute accident litigation
to 25% of the recovery, unless a higher fee is approved by the court, It
would also reduce awards for loss of earnings by subtracting the amount of
income taxes that would have been payable on the lost earnings.

(a) Was the bill introduced at the agency's request?

The b1ll was not introduced at the request of this agency,

{b) Does it have the agency's support?

This Department supports House Bills 4734 and 4735 with the amendments
suggested in item 6 below. This Department also supports Section

2946 in House Bill 4737 relating to a subtraction for income taxes

in an award for loss of earnings. This Department neither supports.
nor opposes House Bill 4736 and Section 919 in House Bill 4737. This
Department also supports several competing proposals which would reform
auto liabillity insurance in various other similar ways.

Ex/B-1
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3,

4.

3.

Are there revenue or budgetary implications in the bill--

(a) To the Department?

Thete are no revenue or budgetary implications to this Department.

(b) To the State?

The bills would probably reduce the premiums for auto liability
insurance, and in turn, somewhat reduce the premfum tax revenue,
They would reduce the case load for the judicial system of the
State., )

What other principal departments might the bill affect?

It would affect the judicial system of the State and the Motor Vehicle
Accident Claims Fund of the Department of State,

What, in summary form, are the arguments for and against the bill?

The bills provide medical expenses up to $2,000 and wage loss up to $6,000
promptly and without regard to fault. This will improve the compensation
of persons with minor and moderate injuries, but fails te provide adequate
compensation for the seriously injured, who need it the most and who are
the most undercompensated under the present system. The only death benefit
is $1,000 for funeral expenses., No provision is made for rehabilitation
expenses, which is one of the areas where the present system is in greatest
need of improvement. The suggested amendments would broaden the benefits
to include medical rehabilitation expense and more adequate benefits for
the seriously injured and for death cases.

The bills reducé the nuisance value of small claims by limiting damages
for pain and suffering for nonserious injuries to 100% of medical expenses,
excluding diagnostic X-rays. Under the present system, damages for pain
and suffering often run from 2 to 4 times the medical expenses and wage
loss. Liwiting pain and suffering benefits for nomserious injuries will
reduce the tendency to overcompensate small claims to avold litigation
expenses, and this in turn, will reduce the cost of auto Insurance.
However, by relating damages for pain and suffering to medical expenses,
the bills encourage over-utllization of medical services, sxpecially since
compensation for the medical expenses themselves is assured without regard
to fault, The suggested amendments will entirely eliminate damages for
pain and suffering for nonserious injuries; this will further reduce the
cost of auto insurance and will remove the incentives for over-utilization

of medical services.

-
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House Bill 4737 eliminates the recovery of wage loss.in excess of the
net wages after income taxes, Tort recoveries are not taxable income
whereas wages are. This eliminates one area of overcompensation under
the present system, and by doing so, will reduce the cost of auto
insurance.

The bills eliminate the duplication and overlap in most cases between

aute medical payments insurance and auto liability insurance by

requiring a deduction from tort recoveries for the medical and wage

loss benefits received by the injured person from hls own auto iIngurance.
However, the bills tend to Inerease the duplication and overlap between
auto insurance and other insurance programs, sick leave programs and
social securdty by depriving the insured of his present options to tallor
his auto medical payments coverages and his personal accident insurance

to coordinate them with other benefit programs which the insured may have
through his employer or his union and through socisl security and Medicare.
The suggested amendments eliminate the duplication and overlap between auto
insurance and social security and restore the options to the consumer to
coordinate his auto insurance with other insurance he may have. The
elimination of duplication reduces the cost of Insurance, the incentives

to over-utilize medical services and the incentives to malinger., The
options to cocrdinate benefits between auto insurance and other insurance
permit the consumer to control his costs of insurance,

The bills require Full coverage of small claims, Small claims often involve
a disproportionate amount of administrative expense. The suggested amendments
permit the use of deductibles within reasonable limits,

The bills will reduce the amount of litigation over auto accident cases

by limiting damages for pain and suffering by reducing tort recoveries by

the amount of auto no-fault benefits received by the injured, by requiring

& subtraction for Income taxes from lost wages, by limiting contingent fees

to 25%, by requiring arbitration between insurers, and by requiring arbitration
in court cases that haven't reached trall in two years. Virtually no auto
accldent case in Wayne County reaches trial in two years., The suggested
amendments would further reduce litigation by entirely eliminating damages

for pain and suffering in nonseriocus cases and by increasing the amount of

auto no-fault benefits which would be deducted from tort recoveries.

In House Bill 4735, the limitation on damages recoverable for pain and suf-
fering will apply to all motor vehicles and will reduce premium costs for

all vehicles. Nonprivate passenger vehicles may obtain the exemption by
electing the no-fault coverage; but the no-fault coverage won't cost anything
for a public or commercial vehicle bacavse the no-fault coverage only applies
to the named insured, members of his family residing in the same household,

and guest passengers, Public and commercial vehicles have no guest passengers,
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and they would have a named insured who would never suffer bodily injury
or have any relatives. The occupants of public and commercial vehicles
would usually receive no-fault benefits; but unless the vehicle owner
wag at fault, the no-fault benefits would be pald under policies issued
on private passenger vehicles. Consequently, House Bills 4734 and 4735
together will reduce costs relatively more for public and commercial
vehicles than for private passenger vehicles. The suggested amendments
would apply the no-fault coverage to all vehicles and all passengers and
will reduce costs for private passenger vehicles and will distribute
costs between private passenger and other vehlcles more equitable and
more nearly the same as under the present syestem,

The bills do not require motorists to buy insurance. They merely require
any auto 1liability imsurance that ig purchased to include specified mini~
mum beneflits. While this improves the compensation of those who buy
insurance, it creates no additional incentives to buy insurance, At present
about 10% to 12% of the motoring public is uninsured. Uninsured motorists
not only increase the cost of insurance for insured motorists, but also
are llkely to become a burden on their families or on society if seriously
injured. The suggested amendments would create additional incentives to
buy insurance and would reduce the cost of insurance for insured motorists
by reducing the amount of any tort recovery by an uninsured motorist by
the amount of no~fault benefits he would have received if he had purchased

insurance.

The bllls preserve the deterrent effects of the fault system in virtually

every potential accident because they would retain liability for damage to
automobiles and other property, They would eliminate the question of fault
only for bodily injuries but would retain the deterrent to carelessness based
on a pergon's natural regard for his own safety and life. It would also
retain the deterrent effect of legal liability for property damage caused

be unaffected by the proposed billg,
Does the Department suggest amendments? If so, what and why?

The Department suggests the substitution of the attached bill for House
Bills 4734, 4735 and Sec, 2946 of House Bill 4737. The attached bill shows
additional material in capital letters and deletions by a line drawn through
language that appears in the bills as introduced. The reasons for these
suggested amendments are given in item 5 above.
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7. Any other background information, including references to the bill's
origin, prior introductions and date of same, and the particular situation
it is designed to remedy, should be included. For any bill having close

similarity to a bill introduced at the 1969-70 legislative session,
please indicate the bill number{s).

These bills ere similar in purpose to Senate Bills 4, 6, 520, €95, and
782, and House Bills 4824 and 4847,

See also the attached discussion of auto insurance reform legislation.

.' Van Hooser
Commissioner of Insurance

i ééé; ;é;z ?/ #
Richard E, %i%@

Department of Commerce

Attach,
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SECOND

SUBSTITUTE I'OR

HOUSE BILL NO. 4724

A bill to amend the title of Act: No. 218 of the Public Acts

of 1956, entitled

“The insurance code of 1956,"

as amended, being sections 500.100 to 500.8302 of the qOmpiled
;?ws of 1948; and to add section 2404 and chapter 31.
THE PEOPLE OF THE STATE OF MICHIGAN ENACT:
Section 1. The tifle of Act No. 218 of the Public Acts
?f 1%56, as amended, being sections'SOO.lOO to 500.8302 of

' the Compiled Laws of 1948, is amended and section. 2404 and

k

chapter 31 are added to read as follows:

1214% 7Y - sub. (H-2) o . B
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TITLE

j=]
—

An act to revise, consolidate and classify the law

ralating to the insurance and suiety business; to regulate

the incorporation or formation of domestic insurance and
b

surety companies and associations and the admission of

foreign and alien companies and assocliations; .to provide

I

their rights, powers and immunities and to prescribe the

conditions on which companies and associations organized,

.

existing, or authorized under this act may exercise their
powars; to provide the rights, powers and immunities and to
prescribe the conditions on which other persons, firms,

corporations and associations engaged in an insurance or

surety business may exercise thelr powers; to provide fox

I3

‘the 1mposition of a privilege fee on domestic insursnge

-

companies and associations, and the state accident fund;

1214% '71 - Sub., (H-2)
$ .
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to provide for the imposition of a tax on the business of
foreign and alien companies and associations; to provide
for the imposition of a tax on the business of surplus line

-

agents; to provide for the departmental gupervision and
requlation of the insuzance and surety business within this
state; T0 REQUIRE SECURITY FOR CERTAIN INSURANCE COVERAGES IN

CONNECTION WITH THE REGISTRATION AND O?ERATXQN OF MOTOR

VEHICLES; AND to provide penalties for the violation of

this sct,

SEC. 2404. A RATING PLAN OR INDIVIDUALkRATE ACTION
RELATED TO FIRSTMPARTYlBODILY INJURY AUTOMOBILE INSURANCE
SHALYL, NOT BE BASED ON EXTENT OR FREQUENCY OF LOSSHES INCURRED
BY AN INSURED INDIVIDUAL OR FAMILY.

CHAPTER'31

SEC. 3101. THIS CHAPTER SHALL 3E KNOWN AND MAY BE CITED

lzl4® '7) - sub. (H-2) ,
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AS THE "UNIFORM MOTOR VEHICLE ACCIDENT REPARATIONS ACT",

SEC. 3102. THE WORDS AND PHRASES DEFIEEDVIN THIS CHAPTER

SHALL HAVE THE MEANINGS RESPECTIVELY ASCRIBED TO THEM FOR

THE PURPOSES OF THIS CHAPTER ONLY.

-

SEC. 3103, (l) "ADDED REPARATION BENEFLTS" MEANS THE

. BENEFITS PROVIDED BY ADDED REPARATION INSURANCE PURSUANT

TC SECTION 3129.

v

(2} "ALLOWABLE EXPENSE" MEANS REASONABLE. CHARGES

INCURRED FOR REASONABLY NEEDED PRODUCTS., SERVICES. AND.

ACCOMMODATIONS, INCLUDING THOSE FOR REHABILITATION, RE- -
HABILITATIVE OCCUPATIONAL TRAINING AND REMEDIAL TREATMENT
AND CARE.

(3) V“BASIC REPARATION éENEFITS" MEANS THE BEN?FITS

PROVIDED BY BASIC REPARATION INSU-~JCE PURSUANT TO SECTION

3111,

1214% 71 - Sub (H-2)
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(4) ‘"EASIC REPARATION IﬁSURED" MEANS A PERSON NPMED
AS AN INSURED UNDER THE POLICY AND A PERSON ﬁHO—RESIDBs In
THE SAME HOUSEHOLD OR IS ‘A MINOS iN THE CUSTODY OF OR A
RELATIVE OF THE PERSON NAMED AS INSURED UNDER THE POLICY.
FOR PURPOS?S QF THiS SUBSECTION, A PERSON RESIDES IN THE
SAME HOUSEHOLD IF HE USUALLY MAKES HIS HOME IN THE SAME
FPAMILY UNIT AﬁTHOUGH HE TEMPORARIL¥ LIVES ELSEWHERE.

SEC. 3104. (1)}. "HIGHWAY",MEANS THE ENTIRE WiDTH
BETWEEN THE BOUNDARY LINES OF EVERY WAY WHICH IS PUBLICLY

- MAINTAINED AND ANY PART THEREOF IS OPEN 10 THE USE OF THE

PUBLIC FOR PURPOSES OF VEHICULAR TRAVEL. -

(2) YINJURY" MEANS BODILY HARM, SICKNESS OR DISEASE,

INCLUDING DEATH RESULTING THEREFROK.

{3) °LOSSY MEANS ACCRUED ECONOMIC DETRIMENT CONSISTING

ONLY OF ALLOWASLE BXPENSE, WORK LOSS, REPLACEMENT SERVICES

1214% '7) - Sub. (§-2)
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HONECONOMIC

DETRIMENT IS5 NOT LOSS. ECONOMIC DETRIMENT, SUCH AS LOSS

OF INCOME, IS LOSS ALTHOUGH ARISING FROM THE INTERVERENCE

WITH WORK CAUSED BY PAIN AND SUFFERING OR PHYSICAL IMPAXIR-

MENT,

j

i

:
i

~

(4) "MAINTEWANCE OR USE OF A MOTOR VEHICLE"™ MEANS

MAINTENANCE OR USE OF A MOTOR VEHICLE AS. A VEHICLE, IN-

CIUDING, INCIDENT TO ITS MAINTENANCE OR-USE. AS. A.

VEHICLT, OCCUPYING, ENTERING INTO AND ALIGHTING FROM AND

LOADING AND UNLOADING IT.. 1T INCLUDES CONDUCT WITHIN THZ

COURSE OF A BUSINESS OF REPAIRING, SERVICING OR OTHERWISE

MAINTAINING A MOTOR VEHICLE ONLY IF THE CONDUCT OCCURS

OFF TUR B

{5} "MOTOR VEHICLE"

JSINESS PREMISES.

MEANS B VEHICLE WHICH HAS

2 OR

o
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MORE WHEELS AND IS REQUIRED TO BE REGISTERED UNDER ACT
NO. 360 op THE PUBLIC ACTS OF 1549, AS AMENDED, BEING SECTIONS
257.1 O 257.923 OF THE COMPILED LAWS OF 1948, OR I8 A

VERICLE, INCLUDING A TRAILER, WHICH HAS 2 OR MORE WHEELS
DESYGNED FOR OPERATION UPON A HIGHWAY BY OTHER THAN MUSCULER

POWER, EXCEPT A VEHICLE USED EXCLUSIVELY UPON STATIONARY

RAILS OR TRACKS.

J!
I

SEC. 5105.- (1) "NONECONOMIC. DETRIMENT" MEANS PALIN,
SUPFERING, INCONVE&IENCE, PHYSICAL.iMPAIRMENT.AND.OTHERn
NONPECUNIERY DAMAGE RECCOVERAGLE UNDER THE TORT LAW OF THIS
STATEi

(2) "OWNER" MEANé A PERSON OTHER THAN A LIENHOLDER
OR SECURED PART? HAVING THE PROPERTY INTEREST IN OR TITLE TO

A MOTOR VEHICLE INCLUDING A PERSON ENTITLED T0 T5% USE AND

Ex/B-12
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INTEREST HELD BY ANOTHER PERSON BUT EXCLUDING A LESSES

UNDER A LEASE NOT INTENDED AS SECURITY.

FS) "REPLACEMENT SERVICES, LOSS" MEANS EXDAEN ES
REASONABLY ISCURRED IN OBTAINING ORDINARY ANﬁ HNECESSARY
SERVICES IN LIEU OF THOSE»&HAT THE INJURED PERSON WOULD

HAVE PERFORMED, NOT FOR INCOME BUT FOR THE BENEFIT OF
HIM%ELF‘OR HIS FPAMILY, HAD HE NOT‘BEéN-INJUREDq

SEC. 3106. (1) . "“PRUCK" MEANSuA‘MOTOR-VEHECLE$DE@IGNED“
QR USED PRIMARILY FOR. THE TRANSPORTATION OF PROPERTY ON

GHWAY, A TRAILER 50 DESIGNED OR USED AND A MOTOR VEHICLE

L]
i

Ty

DZSIGNED OR USED PRIMARILY FO# THE DRAWING OF THE TRAILER
IEND WAICH SEPARATELY QR IN OPERATING COMBINATION IAS A GROSS
UNLADEN WEI?HT IN EXCESS OF 5,000 P?UNDS.

{2} YWORK LOSS" MEANS'THE LOSS OF EARNIXC anACITY

SUSTAINED BY THE INJURED PERSON AS5 A RXESULT OF THR INJURY,
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BND EXPENSESAREASONABLY INCURRED BY THE.INJURED PERSON IN
OBTAINING SERVI?ES in LIEU‘OF TEOSE_THAT HE WOULD HAVE
PERFORMED FOR INCOME.

SEC. 311l. THE BASIC REPARATION INSURER OR SELF-
INSURER IS‘LIABLE ?O.PAY BENEFITS WOT EKCEEDING $2,500.00
FOR ANY:ONW INJURY UNDER TH&E CONﬁITIONS STATED IN THIS
CHAAPTER, REIMBURSING PERSONS FOR LOSS SUFFERED TEROUCH
EN&URY ARISING OUT OF THE OWNERSHI?T MAINTENANCE OR USE 0? 

A MOTOR VEHICLE.

SEC., 3112. BASIS REPARATION INSURERS AND SELF-

I~

NSURERS SHALL PROVIDE COVERAGE, AS XEQUIRED BY THIS

CHAPY

2
el

R

(A) POR INJURY ARISING FROM ACCIDENTS WHICH OCCUR

L3

IN THTS STATE.

s o

{B) FOR INJURY, WITHOUT REGARD T0O WHERE THE ACCIDENT

2le% (71 - sub. (F-2)
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OCCURS TO A BASIC REPARATION INSURED, AND TO 2N OCCURPANT,

INCLUDING THE DRIVER, OF THE INSURED MOTOR VEHICLE,

?EC. 3114. (L) IR CASE OF ;NJURYlTO AN OCCUPAYT,
INCLUDING THE DRIVER, OF A MOTOR VEHICLE WHILE IT IS
SEING USED IN THE BUSINEéS OF TRANSPORTING PERSQNS OR
PRODERTY, THRE BASIC REPARATION SECURITY APPLiCABﬁE I3
TE SECURLTY COVERING THE VEHICLE.

(2) IN CESE-OF INJURY TO AN EMPLOYEER DRIVING OR
OCCUZYING A MOTOR VEHICLE FURNISHED BY ﬁIS EMPLOYER, THE

BASTIC REPARATION SECURITY APPLICABLE IS TIE SECURILITY

(3) 1IN ALL OTHER CASES, THE POLLOWIXG IN ORDER
OZ PRIORITY APPLY:
(&) THE BASIC REPARATION SECURITY APPLICABLE TO

UWIURY TC A BASIC REPARATION IKSURED IS SECURITY UNBER

iz

1

% 71 - gub. (H-2)
& .
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WHICH THE INJURED PERSON IS5 A BASIC REPARATICN INSURED..

(B) THE BASIC REPARATION SECURITY APPLICASLE TO 2N
| INJURY TO AN OCCUPANT, INCLUDING THE DRIVER, OF AN

INVOLVED VEHICLE WHO IS NOYT A BASIC REPARATION INSURED IS

THE SECURITY COVERING THAT VEHICLE, OR IF NONE, THE POLICY

*

UNDER 'WHICH THE DRIVER IS A BASIC REPARATION INSURED.

(C} A CLAIM OF A PERSON NOT OTHERWISE COVERED WHO :

i

IS NOT AN OCCUPANT OF AN INVOLVED MOTOR VEHICLE MAY BE
MAEDE AGAINST THE INSURER OF AN INVOILVED VEHICLE., OR. I¥ BN
INVOLVED VEHICLE IS WOT COVERED BY SECURITY AGATNST THRE

BAGTIC REPARATION INSURER OR SELP-INSURBR OF T4E DRIVER OF

g A
THAT VEHICLE. IF 2N INJURY IS CAUSED BY COLLISTION, AN

UNCCCUPIED PARKED VEHICLE MAY NOT BR FOUND TO BE AW

NVOLVED VEHICLE UNLESS IT WAS PARKED SO A5 TO CAUS

UKRZRSONABLE RISK OF INJURY. TH%® INSURER AGAINST WIll4 A
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- SECTION FOR THE BASIC REPARATION BER

LAIM AS IF WHOLLY RESPONSIBLE,
LNTl”LLD

INSURER AGAINST WHOM A CLAIM MAY BE MADR

-

COBTZ OF PROCESSING THE CLAIM,
3117. A

DOES NOT HIVE, AND

BUT

UNDER THIS

NEFLTS PAYD

PARAT&OVS INSURER OR EEL

> ASSERTED UNDER THIS SUBSZECTION SHALYL PROCESS "l

TO RECOVER PRO RATA CONTRIBUTION FROM AWY OTHER

IRSURER

MAY. NOT. DIRECTLY. OR. INDIRECTLY GONTRACT

FOR, ANY RIGHT OF SUBROGATICH.
SEC. 31i8. (1} THE OWNER OF A MOTOR VEHICIH
REGISTERED OR OPERATED IN THIS STATE SHALL PROVICI

CONTINUCUSLY MAINTAIN SECURITY PURSUANT T0

i

AWD

£UB8EC

CTION (Z,

CR SUZSECTION (3) POR PAYMENT OF TORT JUDGMENTS AND BASILC

ASPARAVICN BENEFITS IN ACCORDANCE WI

MATNTENANCE OR USE

TH THIS CHARTER ARISING

e

G2 THE VEOICLE.
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"TINSURANCE COVERING THE VEHICLE" IS THE INSURANCE OR
OTHER SECURITY-SO MAINTATINED AND IHE VEAICLE >OR WIEICH THE
SECUR*OY I 80 MAINTAINED I35 7HE "LNSJRLD VEHICLE"Y,

{2) SECURLITY POR THE DPAYMENT OF ”ORm JUBDGMENTS AND

£

.

BASIC REPARATION BENEFITS MAY BE PROVIDED BY 2 POLICY OF
INSURANCE COMPLYING WITH THIS CHQ?TER IBSUED BY OR QN
BEHATLEF OF AN INSURER AUTQORIZED TO‘TRANSECT BUSE NESS IN
TEIS STATE OR, IF THBE VEHICLE IS REGISTERED IN ANOTHER
STATZ, BY A POLICY OF INSURANCE ISSUED BY OR ON BEHRLEF OF
AN INSURER AUTHORIZED TO TRANSACY BUSINESS IN THIS STATE
OR THE STATE IN WHICH THE vEHICLE IS REGISTERED.

(3) SUBJECT T0 APPROVAL OF ?HE SECRETARY OF STATHR,
SECURITY FOR THE PAVYMENT OF TORT JUDGMENIS AND BASIC

PARATION BENEFITS MAY BE PROVIDED BY SELF-INSURANCE EBY

ING Wi7TH THE SECRETARY OF STATE IN SATISFACTORY »OR;
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- WHO PROVIDES SECURITY UNDER THIS SUBSECTION IS A

L

{A) A CONTINUING UNDERTAKING BV‘mHL OWNER (R OUHE.,

APPROPRIATE PERSON TO BE LIABLE FPOR THE PAYMENT OF TORT

JUDGMENTS AND BASIC REPARATION BENEFITS AND T0O PRERFORM ALL

OTHER OBLIGATIONS IMPOSED BY THIS CHAPTER O INSURERS.

(B) EVIDENCE THAT APPROPRIATE PROVISION ZEXISTS POR

THE PROMPT AND EPFICIENT ADMINISTRATION COF ALL CLAIMS,
NEFITS AND OBLIGATIONS PRO\}IDED BY THIS CHAPTER.
(C) EVIDENCE THAT RELIABLE FINANCIAT ARRANGEMENTS,

DEPOGITS OR COMMITMENTS EXIST DROVlDIYG ASSURANCE FOR

AND BASIC REPARAYION BENEFITS

PRYMENT GF TORT JUDGMENTS

AND ALL CTHER OBLIGATIONS IMPOSED BY THIs CHAPTER SUB-
STANTLALLY EQUIVALENT TO THOSE AFFORDED BY A POLICY OF
INSURANCE TEHAT WOULD COMPLY Wits THIS CHAPTER, A PERSON

"EELE-

DT T T T 8
IKSURERT .
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(4) A MOTOR VENICLE MAY HOT BE REGISTERED I THIS

STATE UNLESS EVIDENCE SATISFACTORY 70 THE SECRETARY OF

CBTATE IS PURNISHED TmAl SECURITY IS PROVIDED AS RhOUAth

FORMS AND PROCEDURES NECESSARY TO TMPLBLENT AND PRCOVIDE

RRPERSTIVE ADMINISTRATION OF THE PROVISIONS ON EVIDENCE OF

SECUREITY,

83C. 3:i23. (1) AN INSURANCE POLICY WHICH PURPORTS

SOLD Widdl 95y REPRES ENTATION’lﬂAT IT FULPILLS THE REQUIRE-

=
A1z
=
(e

FEINT OF SECURITY PURSUANT TO SECRION 3118 IS DEE
ITHCLUDE RLL COVERAGES REQUIRED BY THIS CEAPTIR,

2)  NOTWITESTANDING ANY CONT?*RY PROVISION IN IT,

IVERY PU0LICY OR CONTRACT CR LIABILITY INSLK?VC vLOREVER
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MATINTAINED OR USED IN THIS STATH.

NOT E¥CLUDE THE BASIC REPARATION
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DEDUCTYBLE AND EXCLUSION, APPLYING ONLY AGALNST SENEDITS
OTHERWISE PAYABLE TO BASIC RSPARATYON INSUREDS (NDER THE

POLICY:

(A} A DEDUCTIBLE OF A SPECIFIED DOLLAR AMOUNT WHICH

OZS NOT EXCEED $300.00 PER ACCIDENT OR AN EXCLUSION FROM

—

v

DR n

ASIC REPARATION BENEFITS O l0% OF BENEPTTS OTHRI E

b

PAYASIE FOR WORK LOSS

(B} OTHER REASONABLE DEDUCTIBLES AND EXCLUSIONS TO

3

SASTC RIPARATION BENEFITS SUBJEC
s comnzsszomEé, WHICH DEDUCTIBLE AND EXCIUSIONS SHALL
REASONABLY RETATED TO OTHER HEALTH AND ACCIDENT INSURANCE
COVEREGE ON THE INSURED.

BC. 3129. BASIC REPARATION INSURERS MAY OFFTER

%]

DO THEE PRIOR APPROVAYL OF

o
14

ZXTENDED REPARATION COVERAGES PROVIDING ADDITIONAL BENBEFITS

e

A5 CCMPENSATION FOR INJURY OR HARM ARISING FROM TET LI
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MATWTENANCE OR UBE &F A MOTOR VIANNXCLE. THE COMEISSIONER

MAY PROMULGATE RUZES REQUIRING THAY SPSCIFIC AT-IED

. . gk -
REPATBT ON COVERAGES BE OIFERED RY INSURERS W?;T&hu SALLC

NBURANCE.
580, 3131, (1} A PERSON ERTITLED TO BASIC REPARAFICH
BENZFITS ZSECAUSE OF INJURY COVIRED BY THIS CHADPTER MAY

CBTALN BASIC REPARATION BENERITS THROUGH THE ASSIGHED
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CLEYMS PLAN PURSUANT PO SECTTONS 3133, 3134, AND 3
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INSTRRRCE
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(2) DASIC REPARATION INSURANCE. OR S
NOT APPLICABLE %0 THR INJURY.

{(3) BASIC REPARATION INSURANCE OR SELY-INSURAKCE IS
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NOT APSLICEBLE TO THE INJURY ﬁhC%dS

CONVERTZD A MCTCOR VEHICLE AND THE INJURED 2ERSON -3 UNDER
15 WZRRE OF 2GR, ’ ’

(C)  BASIC REPARATION INSURANCE OR SRIF-INSITRANCS
Lzlaw 7L - Suk. (H-2)

" - | Ex/B-23




[

L)

&

o

a

0

[}

}—.l

I

N

APFLICABLS ©0 THE INJURY CANNGY BZ IDENDINFED,
{Z) BASYC REPARATION IWSURANCS OR SELP-~IWSURRNCE
APPLYCABLE B0 THE INJURY, BECAUSE OF FINANCIAL INABILITY
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ASSUIGNMENT.
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J133. THE SECRETARY OF STATE SHALY ORCGANIZI AND

INTRIN 2N ASSICNED CLAIMS BURRAU AND PLEN, & SELF-INSURIR

AND INSURER *RIT:NG BASIC REZPARATION IWSURANCE I THIS STAYE

FAIRELY RMORG INSURERS AND SELF-~INSURERS.
SEC. 3134. A PERSOWN AUTHORIZED T0 ORTAIN BAZIQ

AGSIGNSD CLATMS PLAN SHALY

FPARETION BENERITS THROUGH 48

SAVE BEEN ALLOWED FPOR FILING AN ACTION FOR BASIC REPARATION

REDRRETION JENEFICS IS8 AN IWSURSR CR
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BILL: NO. -

INTRODUCED BY

¥

A hill to amend Act No. 342 of the Public Acts
of 1966, entitled "Cancellation of Automobile Liability
Policies", as amended, being sections 500.3204 to 500.3262
of the Compiled Laws of 1948, by amending its title, section
3204, and to repeal certain acts and parts of acts.

THE PEOPLE OF THE STATE OF MICHIGAN ENACT:

Section 1. Act Mo. 342 of the pPublic Acts of 1966,
as amended, being sections 500,3204 to 500,3262 of the
Compiled Laws of 1948, is amended by changing its fitle

to read as follows:

CHAPTER 32. ISSUANCE, CANCELLATICN AND RENEWAL-

OF AUTOMOBILE LIABILITY POLILCIES.

Section 2. Act No. 342 of the Public Acts of 1966,
as amended, being sections 500.3204 to 500.3262 of the

Compiled Laws of 1948, is amended by changing section 3204 °

to read as follows: -

Sec. 3204. (1) NO INSURER LICENSED TO WRITE

AUTOMOBILE LIABILITY INSURANCE IN MICHIGAN SHALL:

Ex/B-37
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REFUSE T0 ISSUE A POLICY OF AUTOMOBILE LIABILLTY TH-
SURANCE; CANCEL A POLICY OF AUTOMOBILE LIABILITY IN-
SURANCE; OR REFUSE .TO RENEW A POLICY OF AUTOMOBILE

LIABYILITY INSURANCE; UNLESS ONE OR MORE OF THE FOLLOWING

CONDITIONS EXIST:

(A). THE NAMED INSURED OR PRINCIPAL OPERATOR
. HAS HAD HIS OPERATOR'S LICENSE SUSPENDED
" OR REVOKED,.ANb,THE SUSPENSION OR RE-
VOCATION HAS BECOME FINAL; OR |
(B) THE NAMED INSURED REFUSES, AFTER REASONABLE
DEMAND THEREFOR, TO PAY THE PREMIUM FOR THE
POLICY.

(2) NO CANCELLATION OR REFUSAL TO RENEW SHALL BE
EFFECTIVE UNLESS WRITTEN NOTICE THEREOF IS MAILED BY
CERTIFIED MAIL, RETURN RECEIPT REQUESTED, TO THE NAMED
INSURED AT THE LAST ADDRESS KNOWN TO THE INSURER EITHER
THROUGH ITS RECORDS, THE RECORDS OF THE AGENT WHO WROTE
THE POLICY, OR AS SUPPLIED BY THE INSURED,

Section 3, Sections 3208, 3212, 3220, 3224, and

3262 being sections 500.3208, 500.3212, 500.3220, $00.3224,

and 500.3262 of the Compiled Laws of 1948 are repealed.

-2
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A Bill to amend the title of Act No.-218-of the Public Acts
of 1956, enilt]ed
"The Insurance code of 1956,"
as amended, being sectlons SOO.IOO'to 500.8302 of the Compiled
Laws of 1948; and to add section 2404 and chapter 31.
- THE PEOPLE OF THE STATE OF MICH|GAN ENACT:
r section 1. The title of Act No. 218 of the Publiic-Acts
2 of 1956, as amended, being section§ 500.100 to 500.8302 of'
3 thé Complled Laws*of:lShB, s amended-and-seechion-2404-ande- .

Ah chapter 31 are added to read as followé:

2992 '71 - Sub. (a}{)_ﬁw.‘ Ex/CA
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TITLE
lse, consolldate and classify the laws =f

relating to the insurance and surety

nd to prescribe the conditlons on

maunlties a

ap-insurance or surety business may exercise

surplus line agents; to provide for the depart~
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this act; -ahd—torepest—eertatieacts, . '
SEC, 2404, A MERIT RATING OR SURCHARGE PLAN OR INDIiVIDUAL
RATE ACTION RELATED TO FIRST-PARTY BODRILY INJURY AUTOMOBILE
INSURANCE SHALL NOT BE BASED ON EXTENT OR FREQUENCY OF
LOSSES INCURRED BY AN INSURED INDIVIDUAL OR FAMILY.
CHAPTER 31 . )
SEC. 3101, THIS CHAPTER SHALL BE KHOWN AND MAY BE CITED
AS THE VYLODGE, MCNEELY, ‘HEINZE UNIFORM MOTOR VEHICLE ACCIDENT
REPARATIONS ACT", )
SEC. 3102, THE WORDS AND PHRASES DEFINED IN THIS CHAPTER
SHALL HAVE THE MEANINGS RESPECTIVELY ASCRIBED TO THEM FOR

THE PURPOSES OF THIS CHAPTER ONLY. _

SEC. 3103, (1) 'ADDED REPARATION BENEFITS" MEANS THE
BENEF ITS PROVIDED BY ADDED REPARATION INSURANCE PURSUANT
TO SECTION 3129. |

(2) ''ALLOWABLE EXPENSE' MEANS REASONABLE CHARGES

INCURRED FOR REASONABLY NEEDED PRODUCTS, SERVICES AND

- ACCOMMODAT FONS, INGLUD tNG "THOSE FOR REHABILITAT-JON, -RE~

HABILITATIVE OCCUPATIONAL TRAINING AND REMEDIAL TREATMENT
AND CARE. ALLOWABLE EXPENSE DOES NOT INCLUDE THAT PORTION
OF A CHARGE FOR A ROOM IN A HOSPITAL, CLINIC, CONVALESCENT |
OR NURSING HOME OR ANY OTHER INSTITUTION ENGAGED [N PRO-

VIDING NURSING CARE AND RELATED SERVICES, |N EXCESS OF A
REASGNABLE AND CUSTOMARY CHARGE FOR SEMIPRIVATE ACCOMMO-

DATIONS, UNLESS INTENSIVE CARE |S MEDICALLY REQUIRED.

. (3) "“BASIC REPARATION BENEFITS' MEANS-THE-BENERIES .. -

2992 '7] - Sub, (H_k}_gu.-,‘n‘a.»_-... ) Ex/C-3
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_PROVIDED BY BASIC REPARATION INSURANCE PURSUANT TO SECTION

B
175 {B). "BASIC REPARATION INSURED'' MEANS A PERSON NAMED

_INSURED UNDER THE POLICY AND A PERSON WHO RESIDES [N
’ 57 _

THE\SAME HOUSEHOLDEBRfIS ‘A MINOR IN THE CUSTODY OF OR A

RELATIVE OF THE PERSON NAMED AS INSURED UNDER THE POLICY. :)

._.-.-—--—-—-—

7AﬂPURPOSES OF THIS SUBSECTION, A PERSON RESEDES IN THE -
SAME ‘HOUSEHOLD IF HE USUALLY MAKES HIS HOME [N THE SAME
LY, UNIT ALTHOUGH HE TEHPORARILY LIVES ELSEWHERE.

SEc. 3106, (1) "HIGHWAY! MEANS THE ENTIRE WIDTH

EEN THE BOUNDARY LINES OF EVERY WAY WHICH IS PUBLICLY
INTAINED ﬁdg.ANY PART THEREOF IS OPEN TO THE USE OF THE
1C FOR PURPOSES OF VEHICULAR TRAVEL,

{2) INJURY MEANS BODILY HARM, SICKNESS OR DISEASE,

. INCLUDING DEATH RESULTING THEREFROM.

URV IVOR'S REPLACEMENT SERVICES L0SS. NONECONOMIC
NT IS NOT LOSS. ECONOMIC DETRIMENT, SUCH AS LOSS

"MAINTENANCE OR USE OF A MOTOR VEHICLE' MEANS

Sub. (eI - - - ExX/C-4
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MAINTENANCE OR USE OF A MOTOR VEHICLE AS A VEHICLE, IN-
CLUDING, INCIDENT TO ITS MAINTENANCE OR USE AS A
VEHICLE, OCCUPYING, ENTERING INTO AHD ALIGHTING FROM AND
LOADING AND UNLOADING IT. §T INCLUDES -CONDUCT WITHIN® THE
COURSE OF A BUSINESS OF REPAIRING, SERVICING OR OTHERWISE
HAINTAINING A MOTOR VEHICLE ONLY IF THE CONDUCT OCCURS .
OFF THE BUSINESS PREMISES.

(5) 'MOTOR VEHICLE'* MEANS A VEHICLE WHICK HAS MORE

THAN 3 WHEELS AND 1S REQUIRED TO BE REGJSTERED UNDER ACT

NO. 300 OF THE PUBLIC ACTS OF 1949, AS AMENDED, BEING SECTJONS

257.1 TO 257.923 OF THE COMPILED LAWS OF ]948% OR IS A

VEHICLE, fNCLUDING A TRAILER, WHICH HAS MORE THAN 3 WHEELS

" DESIGNED FOR OPERATION UPON A HIGHWAY BY OTHER THAN MUSCULAR

POWER, EXCEPT A VEHICLE USED EXCLUSIVELY UPON STATIONARY

RAILS OR TRACKS. ‘
SEC, 3105, (1} VNET LOSS" MEANS LOSS LESS THOSE

BENEFITS OR ADVANTAGES FROM SOURCES OTHER THAN BASIC AND
ADDED REPARATION INSURANCE WHICH ARE REQUIRED TO BE SUB-
TRACTED FROM LOSS IN CALCULATING NET LOSS PURSUANT TO
SECTION 3125,

(2) "NONECONOMIC DETRIMENT' MEANS PAIN;™SUFFERING;™
INCONVENIENCE, PHYSICAL [MPAIRMENT AND OTHER NONPECUNIARY
DAMAGE RECOVERABLE UNDER THE TORT LAW OF THIS STATE.

(3} "OWNER' MEANS A PERSON OTHER THAN A LIENHOLDER

2992 '71 - Sub, (H-1) #*
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OR SECURED PARTY HAVING THE PROPERTY IN OR TITLE TO A
Mordﬁ VEHICLE INCLUDING A PERSON ENTITLED TO THE USE AND
.Possésérom OF A MOTOR VEHICLE SUBJECT TO A SECURITY.
INTEREST HELﬁ BY ANOTHER PERSON BUT EXCLUDING A LESSEE
UNDéR A LEASE NOT INTENDED AS SECURITY.

| (4) 'REPLACEMENT SERVICES LOSS' MEANS EXPENSES
_REASONABLY INGURRED [N OBTAINING ORDINARY-AND NECESSARY
SERVICES IN LIEU OF THOSE THAT THE INJURED PERSON WOULD
HAVE PERFORMED, NOT FOR INCOME BUT FOR THE BENEFIT OF
HIMSELF OR HIS FAMILY, HAD HE NOT BEEN INJURED,

SEC. 3106. (1) ''SURVIVOR! MEANS A PERSON WHO |S
ENTITLED TO RECEIVE BENEFITS PURSUANT TO SECTION 2922 OF
ACT NO. 236 OF THE PUBLIC ACTS OF 1961, AS AMENDED, BEING
SECTION 600.,2922 OF THE COMPILED LAWS OF 1948, BY REASON
OF THE DEATH OF ANOTHER PERSON.

(2)  "“SURVIVOR'S ECONOMIC LOSS" MEANS AFTER DECEDENT'S
DEATH LOSS OF CONTRIBUTJONS OF THINGS OF ECONOMIC VALUE,
NOT INCLUDING SERVICES TO HIS SURVIVORS, THAT HIS SURVIVORS
WOULD HAVE RECEIVED FROM THE DECEDENT HAD HE NOT SUFFERED
THE INJURY CAUSING DEATH, LESS EXPENSES OF THE SURVIVORS
*ﬁVUTﬁEU“BV*REK§ON~UP“DECEDENT'svaﬁk?ﬁffw -

(3) “SURVIVOR'S REPLACEMENT SERVICES LOSS" MEANS
EXPENSES_REASONABLY INCURRED BY SURVIVORS AFTER DECEDENT'S

DEATH IN OBTAINING ORDINARY AND NECESSARY SERVICES IN LIEU

2992 ' 7he = Sube (Hel ) s
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OF THOSE THAT DECEDENT WOULD HAVE PERFORMED FOR THEIR BENEFIT

—

HAD HE NOT SUFFERED THE INJURY CAUSING DEATH} LESS EXPENSES

2

3 OF THE SURVIVORS AVOIDED BY REASON OF THE DECEDENT'S DEATH

4 AND WHICH WERE NOT SUBTRAGTED I CALCULATING SURV IVOR'S

5  ECONOMIC LOSS,

g (4) 'TRUCK'' MEANS A MOTOR VEHICLE DESIGNED OR USED

2 -PRIMARILY FOR THE TRANSPORTAT|ON OF PROPERTY: ON A HIGHUAY,

8 A TRAILER SO DES/GNED OR USED AND A MOTOR VEHICLE DES|GNED

g OR USED PRIMARILY FOR THE DRAWING OF THE TRAILER, AND WHICH
10 SEPARATELY OR IN OPERATING COMBINATION HAS A GROSS UNLADEN
11 WEIGHT IN EXCESS OF 5,000 POUNDS.

12 (5} T'WORK LOSS'' MEANS LOSS OF INCOME FROM
l2a  IMPAIRMENT OF EARNING CAPACITY OR WORK THE |
13 INJURED -PERSON WOULD-HAVE PERFORMED-HAD HE NOT--BEEN INJURED,’
14  AND EXPENSES REASONABLY INCURRED BY THE INJURED PERSON IN

15  OBTAINING SERVICES IN LIEU OF THOSE THAT HE WOULD HAVE

16 PERFORMED FOR INCOME, REDUGED BY ANY INCOME FROM SUBSTITUTE
17 WORK ACTUALLY PERFORMED BY THE INJURED PERSON OR BY INCOME

18 THE INJURED PERSON WOULD HAVE EARNED IN AVAILABLE APPROPRIATE

18a  SUBSTITUTE WORK WHICH HE WAS CAPABLE OF PERFORMING
19 BUT UNREASONABLY FAILED TO UNDERTAKE.

20 SEC. 3111, THE BASIC REPARATION INSURER OR SELF~

21 INSURER 1S LTABLE TO PAY BENEFITS UNDER THE.CONDAT.LONS.

22  STATED IN THIS CHAPTER, REIMBURSING PERSONS FOR NET LOSS
© 23 SUFFERED THROUGH INJURY ARISING OUT OF THE OWNERSHIP,

24  MAINTENANCE OR USE OF A MOTOR VEHICLE,

) - » =T s:.-: . ..
2992 '71 - Subs {(H~1) Ex/C-7
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SEC. 3112, BASIC REPARATION INSURERS AND SELF-
JNSUéERS'SHALL PROVIDE COVERAGE, AS REQUIRED BY THIS

. CHAPTER:
(A) FOR INJURY ARISING FROM ACCIDENTS WHICH OCCUR
: lu'fﬁls STATE.
(B) FOR INJURY, WiTHOUT REGARD TO WHERE THE ACCIDENT
_OCCURS TO A BASIC REPARATION INSURED, AND TO AN OCCUPANT,
INCLUD ING THE DRIVER, OF Tﬁf_lﬁfggégqﬁgzgg VEHICLE,

SEC. 3113. (1) iﬁréAse OF [NJURY TO AN OCCUPANT,
INCLUDING THE DRIVER, OF A MOTOR VEHICLE WHILE 1T IS
BEING USED IN THE BUSINESS OF TRANSPORTING PERSONS OR

TR -

_PROPERTY, THE BASIC REPARATION SECURITY APPLICABLE IS .

-THE SECURITY COVERING THE VEHICLE.
. ~— . —

(2) IN CASE OF INJURY TO AN EMPLOYEE DRIVING OR

OCCUPYING A MOTOR VEHICLE FURNISHED BY HJS EHPLOYER THE

BASFC REPARAT|ON SECURITY APPLICABLE IS THE SECUR!TY

COVERING THE VEHICLE.
N

{3) IN ALL OTHER CASES, THE FOLLOWING IN ORDER

OF PRIORITY APPLY:
(A) " THE BASIC REPARATION SECURITY APPLICABLE TO

o 3

INJURM”IOQA‘BASJC,REEARAILON“LNSURED.L&£SECURIIY UNDER
WHICH THE INJURED PERSON IS A BASIC REPARATION INSURE N

R —ﬁ_w__%____p_ﬁv_._ T e it

fis DEFIY

DR

(B) THE BASIC REPARATION SECURITY APPLICABLE TO AN~ s ' 3%
ke Sl S

INJURY TO AN OCCUPANT, INCLUDING THE DRIVER, OF AN

2992..' 7). - Sub. (H-1)x%
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INVOLVED VEHICLE WHO 1S NOT A BASIC REPARATION INSURED 1S
THE §§CUR1TY COVERING THAT VEHICLE, OR [|F NONE, THE POLICY
e T

UNDER WHICH THE DRIVER IS A BASIC REPARATION INSURED.

{C) A CLAIM OF A PERSON NOT OTHERWJSE COVERED WHO
15 NOT AN-OGCUFANT OF AR ]NVOLVED MOTOR VEHICLE MAY BE
MADE ABAINST THE !NSURER OF AN INVOLVED VEHICLE OR IF AN
INVOLVED VEHICLE |$ NOT COVERED BY SECURITY AGA[NST THE
BASIC REPARATICN iNSURER OR SELF~INSURER OF THE EEJVER OF__
THAT VEHICLE, “|F AN INJURY 1S CAUSED BY COLLISION, AN
UNOCCUPIED PARKED VEHICLE MAY NOT BE FOUND TO BE-AN
INVOLVED yEHICLE UNLESS IT WAS PARKED SO AS TO CAUSE
UNREASONABLE RISK OF INJURY, THE INSURER AGAINST WHOM A~
CLAIM IS ASSERTED UNDER THIS-SUBSECTION-SHALL PROCESS AND
PAY THE CLAIM AS IF WHOLLY RESPONSIBLE, BUT IS THEREAFTER
ENTJTLED TO RECOVER PRO RATA CONTRIBUTION FROM ANY OTHER

e e s i S e et . e
INSURER AGAINST WHOM A CLAIM MAY BE MADE UNDER THIS SUB-

SECTION FOR THE BASIC REPARATION BENEFITS PAID AND THE

{0STS OF PROCESSENG THE CLA!M
T sec ENIT N (1) NOTWITHSTAND ING ANY DTHER PROVIS]ON

OF LAW, TORT LIABILITY ARISING FROM THE owusasal?, HAIg-
TENANCE OR USE OF A MOTOR VEHICLE. WITHIN THIS STATE:
ABOL ISHED EXCEPT AS TO DAMAGES FOR: ;

(A) PHYSICAL DAMAGE TO PROPERTY.-

2992 '71 - Sub. (H=}}**
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(8) [NTENTIONALLY CAUSED HARM TO PERSON OR PROPERTY,

(C) NONECONOMIC DETRIMENT AS RESTRICTED BY THE

‘ PRQViSIONS ON LIMITED TORT LIABILITY FOR NORECONOMIC

DETRIMENT PURSUANT TO SECTION- 3115.

. (D} EXCESS OF ALLOWABLE EXPENSE,
EXCESS WORK LO0OSS, REPLACEMENT SERVICES L0SS,

SURVIVOR'S ECONOMIC LOSS AND SURVIVOR'S REPLACEMENT
SERVICES LOSS'AS,RESTRICTEﬁ BY THE PROVISIONS ON L{MITED

TORT LIABILITY FOR LOSS PURSUANT TO SECTION 3116,

(E) INJURY ARISING FROM MAINTENANCE OF A VEHICLE
WITHIN THE COURSE OF A BUSINESS OF REPAIRING, SERVICING OR
OTHERWISE MAINTAINING MOTOR VEHICLES,

(2) FOR PURPDSES OF SUBDIVISION:(B) OF SUBSECTION (1),

* HARM S NOT CAUSED INTENTIONALLY MERELY BECAUSE AN ACT OR
OMISSION IS INTENTIONAL OR DONE WITH THE REALIZATION THAT
IT CREATES A GRAVE RISK OF CAUSING HARM.

SEC. 3115, A PER$0N REMAINS SUBJELT TO TORT LIABILITY
FOR NONECONOMIC DETRIMENT CAUSED BY HIS OWNERSHIP,
MAINTENANCE OR USE OF A HOTOé VEHICLE ORLY |F THE INJURED

PERSON DIES OR SUSTAINS SERIOUS IMPAIRMENT OF BODY
e A__,_‘__’_,__.——.__-\-u___.—-—.___.—-——-.___‘_hﬁu_ - .

FUNCTION OR PERMANENT SERIOUS DISF]GUREMENT .

P e
- B

2392 '71 - Sub, (H-1)#%*
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SEC. 3116, A PERSON REMAINS SUBJECT

—

TO TORT LIABILITY FOR WORK LOsS,

2
'3 REPLACEMENT SERVICES LOSS, SURVIVOR'S ECONOMIC LOSS AND
§  SURVIVOR™S-REPLACEMENT SERVICES LOSS THEREAFTER OCCURRING*""
5 AND NOT RECOVERABLE BY REASON OF THE L IMITATIONS CONTAINED
IN SECTION 3127. 5 L
6 . t‘) £b.
7 SEC. 3117. (1) EXCEPT AS PROVIDED IN THIS SECTION, A
g  REPARATIONS INSURER OR SELF-INSURER DOES NOT HAVE, AND HAY
9  NOT DIRECTLY OR INDIRECTLY CONTRACT FOR,ANY RIGHT OF sug-
10 ROGATION TO OR RIGHT OF REIMBURSEMENT FROM THE PROCEEDS
\""’—*"-_%“___. e e e ivina e )
11 OF ANY CAUSE OF ACTTON OF A RECIPIENT OF BASIC OR ADDED
12 REPARATION BENEFITS RETAINED AND PROVIDED BY SECTIONS
13 3115 AND 3116,
14 (2) WHEN A PERSON WHO RECEIVES OR [$ ENTITLED TO
15 RECEIVE BASIC OR ADDED REPARATION BENEFITS FOR AN INJURY
et .
) [N Ty . ¥
16- OR FOR PHYSICAL DAMAGE<TO_PROPERTY HAS A CAUSE OF ACTION !
- e S __,,.,.-..--'--“"‘“—%;j—’;\/_' .u«
177 -AGAINST ANY OTHER PERSON FOR BREACH OF AN OBLIGATION OR
18 DUTY CAUSING THE INJURY ogéfﬂvs;CAL DAMAGE, THE;REPﬁRﬁTr0N§;?
19 INSURER OR SELF-INSURER 1S SUBROGATED TO THE RIGHTS OF THE
20 CLAIMANT AN IS A REAL PARTY IN INTEREST IN THE CAUSE OF
21 ACTION TO THE EXTENT THAT ELEMENTS OF DAMAGES COMPENSATED
213 FOR BY BASIC OR ADDED REPARATION |NSURANCE ARE RECOVERABLE
22 . AND THE INSURER OR SELF-INSURER HAS PAID OR BECOME 0BL IGATED
223 10 ppY ACCRUED AND FUTURE BASIC AND ADDED REPARATION BENEFITS.
23 ANY AMOUNT PAID TO AN INSURER UNDER THIS SECT|ON SHALL BE
233 REDUCED BY A PROPORTIONATE SHARE OF THE REASONABLE ATTORNEY
2% FEES INCURRED [N ORDER TO OBTAIN THE RECOVERY, -
Ex/C-11
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vl
THE PERSON SUFFERING THE INJURY GR - PHYSTCAL DAHAGE IS A i

e et e e

REAL PARTY N iNTEREST AS TG ALL OTHER ELEHENTS OF RE-

COVERABLE DAMAGES.

¥

(3) IFA REPARAT IONS !NSURER OR SELF-INSURER AND
ANY PERSON SUFFERING INJURY, OR PHYSlCAL DAMAGES ARE REA£i>

L
41

PARTIES IN INTEREST AS TO Aﬁgﬁﬁse OFKCTION, &S PROVIDED
IN SUBSECTION (2), THE INSURER OR.SELF-INSURER MAY NOT
COMMENCE AN ACTION THEREON UNTIL S‘MONTHS AFTER THE CAUSE
OF ACTION ARISES AND ANOTHER REAL PARTY IN INTEREST HAS NOT
COMMENCED AN ACTION THEREON NOR JOINED AS A PARTY PLAINTIFF
IN THE ACTION. THE DEFENDANT MAY CAUSE A COPY OF THE
COMPLAINT AND A NOTICE TO BE SERVED, IN ANY MANNER PROVIDED
FOR PERSONAL SERVICE OF PROCESS OR AS PRESCRIBED BY THE
COURT, UPON ANY OTHER REAL PARTY IN INTEREST, INFORMING

HIM THAT HE HAS A RIGHT TO INTERVENE AS A PARTY PLAINTIFF
IN THE ACTION, THAT HE HAS 20 DAYS AFTER THE SERVICE IN
WHICH TO DO $O, AND THAT IF HE FAILS TO DO SO WITHIN THAT

TIME HIS CAUSE OF ACTION IS BARRED.
SEC. 3118. (1) THE OWNER OF A MOTOR VEHICLE

REGISTERED OR OPERATED IN THIS STATE SHALL PROVIDE AND
CONTINUOUSLY MAINTAIN SECURITY PURSUANT TO SUBSECTION .(2)...
OR SUBSECTION (3) FOR PAYMENT OF TORT JUDGMENTS AND BASIC
REPARAT [ON BENEFITS IN ACCORDANCE WITH THIS CHAPTER ARISING
FROM OWNERSHIP, MAINTENANCE OR USE OF THE VEHICLE,

2992 '71 - Sub. (H-1)«%
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13 _
I UINSURANCE COVERING THE VEHICLE'' IS THE |INSURANCE OR
2  OTHER SECURITY S0 MAINTAINED AND THE VEMICLE FOR WHICH THE
3 SECURITY IS SO MAINTAINED IS THE "INSURED VEHICLE',
4-... {2)-- SECURITY Foé THEPAYMENT OF TORT JUDGMENTS. AND
5 BASIC REPARATION BENEFITS MAY BE PROVIDED BY A POLICY OF
6 INSURANCE COMPLYING WITH THIS CHAPTER ISSUED BY OR oN
7 BEHALF OF AN INSURER AUTHORIZED TO TRANSACT BUSINESS. [N
8  THIs STATE.OR, [F THE VEHICLE IS REGISTERED IN ANOTHER
9 STATE, BY A POLICY OF INSURANCE 1SSUED BY OR ON BEHALF OF
10 AN INSURER AUTHORIZED TO TRANSACT BUSINESS IN THIS STATE
11 OR THE STATE IN WHICH THE VEHICLE IS REGISTERED,
12 (3) SUBJECT TO APPROVAL OF THE SECRETARY OF STATE,
13 SECURITY FOR THE PAYMENT OF TORT JUDGMENTS AND BASIC
14 REPARATION BENEFITS MAY BE PROVIDED BY SELF- INSURANCE BY
15 FILING WITH THE SECRETARY OF STATE IN SATISFACTORY FORM:
16 (A) A CONTINUING UNDERTAKING BY THE OWNER OR OTHER
17 APPROPRIATE PERSON TO BE LIABLE FOR THE PAYMENT OF TORT
18 JUDGHENTS AND BASIC REPARAT ION "BENEFTTS AND” T "PERFORM " ALT
19 OTHER OBLIGATIONS JMPOSED BY THIS CHAPTER ON INSURERS,
20 (B) EVIDENCE THAT APPROPRIATE PROVISION EXISTS FOR
21 THE PROMPT AND EFFICIENT ADMINISTRATION OF ALL CLAIMS,
22 BENEFITS AND OBLIGATIONS PROVIDED BY THIS CHAPTER.
23 (C} EVIDENCE THAT RELIABLE FINANCIAL ARRANGEMENTS, | I~
24 DEPOSITS OR COMMITMENTS EXIST PROVIDING ASSURANCE FOR
2092 71 ~ Sub, (H-1) =¥ Ex/C13




14
PAYMENT OF TORT JUDGMENTS AND BASIC REPARATION BENEFITS

AND ALL OTHER OBLIGATIONS IMPOSED BY THIS CHAPTER SUB~
. STANTIALLY-EQUIVALENT TO THOSE AFFORDED BY A POLICY OF
INSURANCE THAT WOULD COMPLY WITH THIS CHAPTER. A PERSON
WHO PROVIDES SECURITY UNDER THIS SUBSECTION IS A "SELF~
INSURER'",

(4) A MOTOR VEHICLE MAY NOT BE REGISTERED IN THIS
STATE UNLESS EVIDENCE SATISFACTORY T THE SECRETARY OF
STATE IS FURNISHED THAT SECURITY IS PROVIDED AS REQUIRED
BY THIS SECTION.

SEC. 3121. THE SECRETARY OF STATE MAY PRESCR|BE
FORMS AND PROCEDURES NECESSARY TO [MPLEMENT AND PROV IDE
EFFECTIVE ADMINISTRATION OF THE PROVISIONS ON EVIDENCE OF
SECURITY,

SEC. 3123, (1) AN INSURANCE POLICY WHICH PURFORTS
TO PROVIDE COVERAGE FOR BASIC REPARATION BENEFITS OR 15
SOLD WITH THE REPRESENTATION THAT IT FULFILLS THE REQU IRE-
MENT OF“SECURITY PURSUANT TO SECTION 3118 IS DEEMED To

INCLUDE ALL COVERAGES REQUIRED BY THIS CHAPTER.
(2) NOTWITHSTAND ING ANY CONTRARY PROViSJQN IN T,

EVERY POLICY OR CONTRACT OF LIABILITY INSURANCE,, WHEREVER
ISSUED, COVERING THE OWNERSHIP, MAINTENANCE OR USE OF A
“HOTDR VEHICLE INCLUDES BASIC REPARATION BENEFITS COVERAGES
IN ACCORDANCE WITH THIS CHAPTER WHILE THE VEHICLE IS

2992 '71 - Sub, (H-1)aw Ex/C-14
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MAINTAINED OR USED IN THIS STATE.

(3) AN INSURER AUTHORIZED TO TRANSACT OR TRANSACTINQ
BUSINESS IN THIS STATE SHALL NOT EXCLUDE THE BASIC REPARATI ON
BENEF | 79~ COVERAGES- REQUIRED BY THIS CHAPTER IN ANY ?dLICY
OR CONTRACT OF LIABILITY INSURANCE, WHEREVER |SSUED,

COVERING THE‘ONNERSHIP lMA!NTENANCE OR USE OF A MOTOR VEHICLE
WHILE THE VEHICLE IS MAINTAINED OR USED IN THIS STATE.

SEC. 3124, THE REQUIREMENT OF SECURITY FOR PAYMENT OF

TORT JUDGEENTS~IS MET BY LIMITS 0F LIABILITY COMPLYING

WITH SECTION 3009,
SEC. 3125, (1) !N CALCULATING NET LOSS, ALL BENEFITS

‘...a—-v--n.\

PROVIDED OR REQUIRED TO BE PROVIDED BECAUSE OF THE INJURY
UNDER THE LAWS OF ANY STATE OR THE FEDERAL GOYVERNMENT,
OTHER THAN THIS CHAPTER, ARE SUBTRACTED.

(2) IF A BENEFIT RECEIVED TO COMPENSATE FOR LOSS OF

INCOME BECAUSE OF INJURY, WHETHER FROM BASIC REPARATION
BENEFITS OR FROM ANY SOURCES OF SUBTRACTABLE BENEFITS, 1§
NOT TAXABLE INCOME, THE VALUE OF THE INCOME TAX ADVANTAGE
IS SUBTRACTED I[N CALCULATING NET LOSS. SUBTRACTION SHALL
NOT EXCEED- 5% -OF THE LOSS OF- |NGOME-AND- [ T-SHAkL BE <IN A
LESSER AMOUNT ONLY IF THE CLA{MANT FURNISHES TO THE INSURER
REASONABLE PROOF OF A LOWER VALUE OF THESE INCOME TAX
ADVANTAGES.

SEC. 3126. {1} ALLOWABLE EXPENSES SHALL NOT EXCEED

A $60,000.00 FOR INJURY TO ANY ONE PERSON IN ANY OME A§CIDENT.

~**-127’“HLtUWEEEE’EZFEﬁ§E§‘F0ﬁ““éﬂnBiLlTATiON AND REHABILI-
TATIVE OCCUPAT |ONAL TRAINING SHALL" NOT" EXCEED' $75,00C% 00“FOR" * °
ANY ONE PERSON FOR ANY ONE ACCIDENT —mmmmmrerrhes B

(3) ALLOWABLE EXPENSES FOR ALL TYPES OF CHARGES IN ANY -
WAY RELATED TO FUNERAL AND BURIAL SHALL NOT EXCEED 1, ,500.00
FOR ANY ONE PERSON. ™~ e

SEC. 3127, (1) BASIC REPARAT | ON BENEFITS ATTREBUTABLE

2992 '71 - ;ub (H l}s**mun, Exﬂ3 15
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TO INJURY TO | PERSON FOR WORK LOSS AND SURVIVOR!S

ECONOMIC LOSS SHALL BE

LIHITED TO AND SHALL

NOT- EXCEED $200.00 PER WEEK FOR A PER]OD OF 156 WEEKS ,
. BALEED 92

r— ———"

.E\IEE‘I:ESS EARNINGS OR B?REﬁRE SEASONAL . OR. IRREGULAR, IN
'WH!C;ME;QE—;;E LIMITATION SHALL BE EQUITABLY ADJUSTED OR
AP?DETJONED ON AN ANNUAL BASIS. THE LIMITATION SHALL BE
ADJUSTED ANNUALLY TO REFLECT CHANGES IN THE COST OF LIV ING
UﬂDER RULES PROMULGATED BY THE COMMISSIONER., A CHANGE IN
THE LIMITATION SHALL APPLY ONLY TO BENEFITS ARISING oUT
OF INJURIES FOR WHICH THE DATE OF [NJURY Is SUBSEQUENT T0
THE DATE OF CHANGE IN THE LIHFTATION‘

{(2) BASIC REPARATION BENEFITS FOR REPLACEMENT
SERVICES LOSS AND SURVIVOR!S REPLACEMENT SERVICES LOSS
SHALL BE LIMITED TO AND SHALL NOT EXCEED
§20.00 ER DAY FOR A PERIOD OF NOT KoRE THAN 1,095

SEC. 3128..-{1) -AT APPROPRIATELY..REDUCED, .PREM.IUM
RATES, BASIC REPARATION INSURERS MAY OFFER THE FOLLOWING
DEDUCTIBLES AND EXCLUSIONS, APPLYING ONLY AGAINST BENEFITS
OTHERH!SE PAYABLE TO BASIC REPARATION INSUREDS UNDER THE
POLICY, AND IN CASE OF DEATH OF A BASIC REPARATION INSURED

TO HIS SURVIVORS:
(A) A DEDUCTIBLE OF A SPECIFIED DOLLAR AHOUNT WHICH

2932 '71 ~ Sub, (H-1)**
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] DOES NOT EXCEED $300,00 PER ACCIDENT OR AN EXCLUS|ON FRGH
la BASTC REPARATION BENEFITS OF 10% OF BENEFITS OTHERW!ISE

2 PAYABLE FOR WORK L0SS AND SURVIVOR'S ECONOMIC LOSS.

2a (B) OTHER REASONABLE DEDUCTIBLES AND EXCLUSIGNS TO

3 BASIC REPARATION BENEFITS SUBJECT TO THE PRIOR APPROVAL OF
3a THE COMMISSIONER, WHICH DEDUCTIBLES AND EXCLUSIONS SHALL BE
b REASONABLY RELATED.TO OTHER HEALTH AND ACCIDENT BEMNEFIT

4a COVERAGE ON THE INSURED, . -
5 SEC. 3129, BASIC REPARATION INSURERS MAY.OFFER ADDED

- 6. REPARATION CbUERAGES PRbVIDING OTHER BENEFITS AS COMPENSA-
7 TION FOR INJURY DR‘HARR ARISING FROM THE OWNERSHIP,I .
8 HAINTENANCE OR USE OF A MOTOR VEHICLE, INCLUDING LOSé
9 EXCLUDED BY LIMITS ON HOSPITAL CHARGES AND FUNERAL AND

10 BURIAL EXPENSES, LOSS EXCLUDED BY LIMITS ON WORK L0SS,

1T REPLACEMENT SERVICES LOSS, SURVIVOR'S ECONOMIC LOSS AND
. SRt A
12 SURVIVOR'S REPLACEMENT SERVICES LOSS, BENEFITS FOR F:; :
-‘““‘"“"“"*"'—"-—-_...\..,,,_‘____‘_WM 'i?‘-—.__,_“_ PRSP

ol — e
13 _-PHYSICAL DAMAGE TO PROPERf?:\AﬂD BENEFITS FOR NONECONOMIC

Y
e e,

14 “DETRIMENT. THE COMMISSTONER MAY PROMULGATE RULES REQUIRING

. .
L .

‘H-.__h.n-—»*H-—n_,,_,,ﬁ,~_mw—““h%m—.\_nw.~. Ed

15 THAT SPECIFIC ADDED REPARATION COVERAGES BE OFFERED BY

USSR et ey Frdum A B A —aa

16 INSURERS WRITING BASIC REPARATION INSURANCE.

17 5 USECTIIENTU(T) R PERSON ENTITLED TO BASIC REPARATION
18 BENEFITS BECAUSE OF INJURY COVERED BY THIS CHAPTER HAY..

19 OBTAIN BASIC REPARATION BENEFITS THROUGH THE ASS|GNED

20 CLAIMS PLAN PURSUANT TO SECTIONS 3133, 3134 AND 3135 I

21 (A) "BASIC REPARATION INSURANCE OR SELF-INSURANCE 1S
22 NOT APPLICABLE TO THE INJURY.

23 (8) BASIC REPARATION INSURANCE OR SELF-INSURANCE 1S
24 NOT APPLICABLE TO THE INJURY BECAUSE THE INJURED PERSON

2392 71 - Sub., (H-1)%*
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CONVERTED A MOTOR VEHICLE AND THE INJURED PERSON 1S UNDER

15 YEARS OF AGE.
(C) BASIC REPARATION INSURANCE OR SELF-iNSURANCE

-APPLICABLE TO THE INJURY CANNOT BE IDENTIFIED,

(D) BASIC REPARATION INSURANCE OR SELF-INSURANCE

“APPLICABLE TO THE INJURY, BECAUSE OF FINANCJAL INABILITY

OF AN INSURER OR SELF-~INSURER TO FULFILL TS OBLIGATION,
IS INADEQUATE TO PROVIDE THE CONTRACTED~FOR BENEFITS.

" (E) A CLAIM FOR BASIC REPARATION BENEFITS IS RE-
JECTED BY AN INSURER OR SELF-INSURER ON THE GROUND THAT
ANOTHER INSURER, SELF~-INSURER OR THE ASSIGNED CLAIMS PLAN
AFFORDS THE APPL:CABLE COVERAGE,

(2) IF A CLAIM QUALIFIES FOR ASSIGNMENT UNDER
SUBDIVISIONS (¢), (D) oé {(E) OF SUBSECTION (1), THE
ASSIGNED CLAIMS BUREAU OR ANY INSURER OR SELF-INSURER TO
WHOM THE CLAIM |S ASSIGNED, SHALL BE SUBROGATED TO ALL OF

THE RIGHTS OF THE CLAIMANT AGAINST ANY INSURER OR SELF-

ANSURER;- OR-SUCCESSOR IN INTEREST THERETO,~LEGALLY 0Bk I~

GATED TO PROVIDE REPARATIONS BENEFITS TO THE CLAIMANT, FOR

REPARATION BENEFITS PROVIDED BY THE ASSIGNMENT,

Ex/C-18
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SEC. 3133. THE SECRETARY OF STATE SHALL ORGANIZE AND

. . MAINTAIN. AN.ASSIGNED CLA!MS BUREAU AND PLAN. A SELF=INSURER

AND INSURER WRITING BASIC REPARATION INSURANCE IN THIS STATE

SHALL PARTICIPATE IN THE ASSIGNED CLAIMS BUREAU AND THE
ASSIGNED CLAIMS PLAN. COSTS INCURRED SHALL BE ALLOCATED
FAIRLY AMONG INSURERS AND SELF-INSURERS. '

SEC, 3134, A PERSON AUTHORIZED TO OBTAIN BASIC
REPARATION BENEFITS THROUGH THE ASSIGNED CLAIMS PLAN SHALL
NOTIFY THE BUREAU OF HIS CLAIM WITHIN THE TIME THAT WOULD
HAVE BEEN ALLOWED FOR FILING AN ACTION FOR BASIC REPARATION
BENEFITS HAD THERE BEEN IN EFFECT IDENTIFIABLE COVERAGE
APPLJCABLE TO THE CLAIM. |F TIMELY ACTION FOR BASIC
REPARATION BENEFITS 1S COMMENCED AGAINST ‘AN INSURER OR
SELF- INSURER WHICH BECAUSE OF FINANC{AL INABILITY IS UNABLE
TO FULFILL ITS OBLIGATIONS, A CLAIM THROUGH THE ASSIGNED
CLAIMS PLAN MAY BE MADE.MITHIN A REASONABLE..TIME.AETER...
DISCOVERY OF THE FINANCIAL INABILITY, AN ACTION BY THE
CLAIMANT ON AN ASSIGNED CLAIM MAY NOT BE COMMENGED LATER
THAN 60 DAYS AFTER RECEIPT OF NOTICE OF THE ASSIGNMENT OR
THE LAST DATE ON WRICH THE ACTION COULD OTHERWISE HAVE BEEN

COMMENCED, WHICHEVER 1S LATER.
SEC, 3135. THE ASSIGNED CLAIMS BUREAU SHALL PROHPTLY
2992 '71 - Sub, {H-1) %% '
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SSIGNiTHE CLAIM AND NOTIFY THE CLAIMANT OF THE IDENTITY

0 ESS OF THE PERSON TO WHOM THE CLAIM 1S ASSIGNED,
LAJMLéﬁA;L BE ASSIGNED IN A WAY TO MINIMIZE INCONVENIENCE
iméﬂfs. THE PERSON TO WHOM A CLAIM 1S ASSIGNED

- ék]SHALL HAVE RIGHTS AND OBLIGATIONS AS IF IT HAD
UEDLﬂ;Pochv OF BASIC REPARATION iNSURANCE COMPLYING
S:CHAPTER APPLICABLE TO THE [NJURY, OR IN CASE OF
NANCIAL.!NABIL!TY OF AN INSURER OR SELF~INSURER TO

RFOR&_)TS OBLIGATIONS, AS IF T HAD 1SSUED THE POLICY

/AD “UNDERTAKEN THE SELF-INSURANGE.
SEC. 3136. EXCEPT AS PROVIDED IN SECTION 3131, A

ﬂ_NHO_CONVERTS A-MOTOR VEHICLE IS DISQUALIFIED FROM

SIC_OR ADDED REPARATION BENEFITS, INCLUDING BENEFITS
Hﬁﬁyass_nus HIM AS A SURVIVOR, FROM ANY SOURCE OTHER
HAN;AN INSURANCE POLICY UNDER WHICH THE CONVERTER IS A
ASIC OR ADDED REPARATION INSURED, FOR INJURLES ARISING
ég'THs MAINTENANCE OR USE OF THE CONVERTED VEHICLE.

?OE'THE PURPOSE OF~THES-SEGTION; A-PERSON- 1S« ROT- A- BON~
CVERTER IF HE USES THE MOTOR VEWICLE WITH A GOOD FAITH BELIEF
‘lHAT HE {S LEGALLY ENTITLED TO USE IT.

:'aw.SEC. 3137. A PERSON INTENTIOMALLY CAUSING OR ATTEMPTING

12992171 - Sub, (H-1)
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TO CAUSE INJURY TO HIMSELF OR ANOTHER 1S DISQUALIFIED FROM
BASIC OR ADDED REPARATION BENEFITS FOR INJURY ARISING FROM
HIS ACTS, INCLUDING BENEFITS OTHERWISE DUE HIM AS A SUR-
VIVOR. A . o
PERSON INTENTIQNALLY CAUSES OR ATTEMPTS TO CAUSE INJURY

IF HE ACTS OR FAILS TO ACT FOR THE PURPOSE OF CAUSING

INJURY OR WITH KNOWLEDGE THAT INJURY |S SUBSTANTIALLY -,
CERTAIN TO FOLLOW., A PERSON DOES NOT INTENTIONALLY CAUSE

OR ATTEMPT TO CAUSE [NJURY MERELY BECAUSE KIS -ACT OR FAILURE
TO ACT IS INTENTIONAL OR DONE WITH HIS REALIZATION THAT IT
CREATES A GRAVE RISK OF CAUSING INJURY. NOR DOES A PERSON
INTENT IONALLY CAUSE OR ATTEMPT TO CAUSE INJURY IF THE ACT
OR OMISSION CAUSING THE INJURY--1S FOR-THE -PURPOSE OF AVERTING

BODILY HARM TO HIMSELF OR ANOTHER PERSON,
SEC. 3138, (1) BASIC AND ADDED REPARATION BENEFITS

ARE PAYABLE MONTHLY AS LOSS ACCRUES, LOSS ACCRUES NOT WHEN
INJURY OCCURS, BUT AS WORK L0OSS, REPLACEMENT SERVICES LOSS,
SURVIVOR'S ECONOMIC LOSS, SURVIVOR'S REPLACEMENT SERVICES
L0SS OR ALLOWABLE EXPENSE IS INCURRED. BENEFITS ARE
OVERDUE IF NOT PAID WITHIN 30 DAYS AFTER THE INSURER

RECEIVES REASONABLE PROCF OF THE-FACT-AND-AMQUNTE OF-LOSS.

2992 '71 = Sub, (H-1) %%
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REALIZED. AN INSURER MAY ACCUMULATE CLAIMS FOR PER|ODS
NOT EXCEEDING 30 DAYS, AND BENEFITS ARE NOT OVERDUE IF
PAID WITHIN 15 DAYS AFTER THE PERIOD OF ACCUMULATION, IF
'REASONABLE PROOF 1S SUPPLIED.AS TO ONLY PART.OF A CLAIM,
AND THE PART TOTALS $100.00 OR MORE, THE PART IS OVERDUE
“IF NOT PAID WITHIN THE TINE PROVIDED BY THIS SECTION.
ALLOWABLE EXPENSES MAY BE PAID BY THE INSURER DIRECTLY

TO PERSONS SUPPLYING PRODUCTS, SERVICES OR ACCOMMODAT |ONS
TO THE GLAIMANT, |

*{2) * A CLAIM FOR WORK LOSS ALLOWABLE EXPENSE OR

SURVIVOR'S ECONOMIC

LOSS SHALL BE PAID AS PROVIDED BY THIS SECTION WITHOUT
DEDUCTION FOR SUBTRACTABLE BENEFITS |F THE SUBTRACTABLE
BENEFITS ARE NOT PAID TO THE CLAIMANT BEFORE BENEFITS

ARE OVERDUE. THE INSURER 15 ENTITLED TO REINBURSEMENT
FROM THE PERSON OBLIGATED TO MAKE THE PAYMENTS OR FROM
THE CLAIMANT WHO ACTUALLY RECEIVES THE PAYMENTS,

(3) OVERDUE PAYMENTS BEAR SIMPLE INTEREST AT THE
RATE oF 18% PER ANNUM.
SEC. 3139. (1) IF OVERDUE BENEFITS ARE RECOVERED

IN AN ACTION AGAINST THE INSURER OR PAID BY THE [NSURER
AETER RECELPT OF. NOTICE .OF THE ATTORNEY'S REPRESENTATION,
IN ADDITION TO OTHER BENEFITS, THE INSURER SHALL PAY A
REASONABLE ATTORNEY'S FEE FOR ADVISING AND REPRESENTING A

CLAIMANT ON A CLAIM OR ACTION FOR BASIC REPARATION BENEFITS.

2992 '71 - Sub, (H-1)*%
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NO PART OF THE FEE FOR REPRESENTING THE CLAIMANT IN
CONNEGTION WITH THESE BENEFITS IS A CHARGE AGAINST BENEFITS
OTHERWISE DUE THE CLAIMANT BUT PART OR ALL OF THE FEE SHALL
BE"CHARGED AGAINST THE BENEFITS OTHERWISE DUE THE CLAIMANT
IF HIS CLAIM WAS IN ANY WAY FRAUDULENT OR $O EXCESSIVE
AS TO HAVE NO REASONABLE FOUNDATION.

(2) IN ANY ACTION BROUGHT AGAINST THE INSURED gv'
THE INSURER, THE COURT MAY AWARD THE INSURED A REASONABLE

ATTORNEY'S FEE-FOR DEFENDING THE ACTION. -

SEC. 3141, AN {MSURER OR SELF-INSURER SHALL BE ALLOWED
A REASONABLE ATTORNEY'S FEE FOR DEFENDING A CLAIM THAT IS |
FRAUDULENT OR SO EXCESSIVE AS TO HAVE NO REASONABLE
FOUNDATION. THIS FEE MAY BE TREATED AS AN OFFSET TO
BENEFITS DUE OR WHICH THEREAFTER ACCRUE, AND THE INSURER
CR SELF-INSURER MAY RECOVER JUDGMENT AGAINST THE CLAIMANT
FOR ANY PART OF THE FEE NQOT OFFSET OR OTHERWISE PAID.

SEC. 3144, (1} IF BASIC OR ADDED REPARATION BENEFITS
ARE NOT PAID FOR LOSS ARISING OTHERWISE THAN FROM DEATH, AN
ACTION FOR THESE BENEFITS MAY NOT BE COMMENCED LATER THAN
2 YEARS AFTER THE INJURED PERSON SUFFERS THE LOSS AND KNOWS,
OR IN THE EXERCISE OF REASONABLE. DiL.IGENCE. .SHOULD .KNQW THAT
THE LOSS WAS CAUSED BY THE ACCIDENT, OR WITHIN 4 YEARS
A%fER THE ACCIDENT, WHICHEVER IS EARLIER. IF BASIC OR

ADDED REPARATION BENEFITS ARE PAID FOR LOSS ARISING OTHER-
2992 ‘71 - Sub, (R-1) & '
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WISE THAN FROM DEATH, AN ACTION FOR RECOVERY OF FURTHER
BENEF TS, OTQER THAN suxv;vda's BENEFITS, BY THE SAME OR
ANOTHER CLAIMANT, MAY NOT BE COMMENCED LATER THAN 2 YEARS
AFTER THE LAST PAYMENT OF BENEFITS.

{(2) IF BASIC OR ADDED REPARATION BENEFITS ARE NOT '
PAID TO THE DECEDENT OR HIS SURVIVORS, AN ACTION FOR
SURVIVOR'S BENEFITS MAY NOT BE COMMENCED LATER THAN |
YEAR ARTER THE DEATH OR 4 YEARS AFTER THE ACCIDENT FROM
WHICH QEATH ARISES, WHICHEVER 1S EARLIER., |F SURVIVOR'S
BENEFIfs ARE PAID TO ANY SURVIVOR, AN ACTION FOR RECOVERY
OF FURTHER SURVIVOR'S BENEFITS BY THE SAME OR ANOTHER
CLAIMANT MAY NOT BE COMMENCED LATER THAN 2 YEARS AFTER THE
LAST PAYMENT OF BENEFITS, IF BASIC OR ADDED REPARATION
BENEFITS ARE PAID FOR LOSS SUFFERED BY AN INJURED PERSON
BEFORE HIS DEATH ARISING FROM YHE INJURY, AN ACTION FOR
RECOVERY OF SURVIVOR'S BENEFITS MAY BE COMMENCED NOT LATER
THAN 1 YEAR AFTER THE DEATH OR 4 YEARS AFTER THE LAST
PAYMENT OF BENEF1TS,” WHICHEVER IS EARLIER. "~

{(3) - IF TIMELY ACTION FOR BASIC REPARATION sENEFJTs IS
COMMENCED AGAINST AN INSURER OR SELF-{NSURER AND BENEFITS
ARE DENIED BECAUSE OF A DETERMINATION THAT THE INSURER'S
OR SELF~|NSURER'S COVERAGE 1S NOT APPLICABLE TO THE
CLAIMANT UNDER THE PROVISIONS ON PRIORITY OF APPLICABILITY
OF BASIC REPARATION SECURITY PURSUANT TO SECTION 3114, AN.

2982..! 74 - Subsr {Hed )t S : Ex/C-24
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ACTION AGAINST>THE NEXT APPLICABLE INSURER OR SELF-INSURER
OR ASS]GNED CLAIMS PLAN MAY BE COMMENCED NOT LATER THAN 60
DAYS AFTER THE DETERMINATION BEQOMES FINAL OR THE LAST DATE
ON- WHICH “THE-ACT ION" COULD~OTHERWISE BE COMMENCED, WﬂICHEVER
IS LATER.

SEC, 3145. AN ASglGNHENT OR AGREEMENT TO ASSIGN ANY
RIGHT 70 ?ENEF!TS UNDER THIS CHAPTER FOR LOSSES ACC&Q{NG
JN‘THE FUTURE [S UNENFORCEABLE EXCEPT:

(A) AN ASSIGNMENT OF RIGHTS TO BENEFITS FOR WOBK
LOSS TO SECURE PAYMENT OF ALIMONY, MAINTENANCE OR CHILD
SUPPORT.

{(8) AN ASSIGNMENT OF RIGHTS TO BENEFITS FOR ALLOWABLE
EXPENSE TO THE EXTENT THE BENEFITS REIMBURSE THE ASSIGNOR
FOR THE COST OF PRODUCTS, SERVICES OR ACCOMMODATIONS
PROVIDED OR TO BE PROVIDED BY THE ASSIGNEE.

SEC. 31h7. (1} IF THE MENTAL OR PHYSICAL CDND!TION
OF A PERSON |5 MATERIAL TO ANY CLAIM FOR PAST OR FUTURE
BASIC OR ADDED REPARATION' BENEFITS, THE BASIC”OR ADDED™™
REPARATION INSURER MAY PETITION THE CIRCUIT CCURT FOR AN
ORDER DIRECTING THE PERSON TG SUBMJT TO A MENTAL OR
PHYSICAL EXAMINATION BY A PHYSICIAN. THE ORDER MAY BE MADE
FOR GOOD CAUSE SHOWN AND UPQN NOTICE TG THE PERSON TO BE
EXAMINED AND TO ALL PERSONS HAVING AN INTEREST. THE

ORDER SHALL SPECIFY THE TIME, PLACE, MANNER, CONDITIONS

2992 t71 - Sub. (H~1}
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AND SCOPE OF THE EXAMINATION AND THE PHYSICIAN BY WHOM |T
IS TO BE MADE.

(2) IF REQUESTED BY THE PERSON EXAMINED, THE BASIC
OR ADDED REPARATION INSURER CAUSING A MENTAL OR PHYSICAL
 EXAMINATION TO BE MADE, SHALL DELIVER TO HIM A COPY OF A
'DETAILED WRITTEN REPORT OF THE EXAMINING PHYSICIAN SETTING
OUT KIS FINDINGS, INGLUDING RESULTS OF ALL TESTS MADE,
DIAGNOSES AND CONCLUSIONS, AND REPORTS OF EARLIER EXAMINA-
TIONS OF THE SAME CONDITION. BY REQUESTING AND OBTAINING
A REPORT OF THE EXAMINATION ORDERED, OR BY TAKING THE
DEPOSITION OF THE PHYSICIAN, THE PERSON EXAMINED WAJVES
ANY PRIVILEGE HE MAY HAVE IN RELATION TO THE CLAIM FOR
BASIC OR ADDED REPARATION BENEFITS REGARDING THE TEST IMONY
OF EVERY OTHER PERSON WHO EXAMINED OR NAY THEREAFTER
EXAMINE HIH RESPECTING THE SAME CONDITION. THIS SUBSECTION
APPLIES TO EXAMINATIONS MADE BY AGREEMENT OF THE PERSON
EXAMINED AND THE INSURER, UNLESS THE AGREEMENT PROVIDES
(OTHERWISE. THIS SUBSECTION DOES NOT PRECLUDE DISCOVERY
OF A REPORT OF AN EXAMINING PHYSICIAN OR TAKING A DEPOSI-
TION OF THE PHYSICIAN IN ACCORDANCE WITH ANY RULE OF COURT
OR.-OTHER. RROV.LS.|ON..OF .LA.... -

(3) IF ANY PERSON REFUSES TO COMPLY WITH AN ORDER
ENTERED PURSUANT TO THIS SECTION THE COURT MAY MAKE ANY

JUST ORDER AS TO THE REFUSAL,
2992 71 - Sub. (H-1)%x , Ex/C-26
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SEC. 3148, (1) UPON REQUEST OF A BASIC OR ADDED
REPARATION CLAIMANT OR INSURER, INFORMATION RELEVANT TO A
CLAIM FOR BASIC OR ADDED-REPARATION BENEFITS SHALL BE DIS-
CLOSED AS FOLLOWS:

(A) AN EMPLOYER SHALL FURNISH A STATEMENT OF THE WORK
RECORD AND EAEN!NGS OF AN EMPLOYEE UPON WHOSE INJURY THE
CLAIM IS BASED. THE STATEMENT SHALL COVER THE PERIOD ’
SPECIFIED BY THE CLAIMANT OR INSURER MAKING THE REQUEST AND
MAY INCLUDE A REASONABLE PERIOD BEFORE AND THE ENTIRE PERIOD

AFTER THE INJURY,
(B) A PERSON UPON WHOSE [NJURY A CLAJM IS BASED, SHALL

DELIVER TO THE INSURER EVERY WRITTEN REPORT AVAILABLE TO'

HIM CONCERNING ANY MEDICAL TREATHENT QR EXAMINATION,
PREVIOUSLY OR THEREAFTER MADE, RELEVANT TO THE CLAIM, THE

"NAMES AND ADDRESSES OF PHYSICIANS AND MEDICAL CARE FACILITIES

RENDERING DIAGNOSES OR TREATMENT [N REGARD TO THE INJURY

OR TO A RELEVANT PAST INJURY, AND SHALL AUTHORIZE THE

INSURER TO INSPECT AND COPY RECORDS OF PHYSICIANS, HOSPITALS,

CLINICS OR OTHER MEDICAL FACILITIES RELEVANT TO THE CLAIM.
(c) A PHYSIC!AH, HOSPITAL, CLINIC OR OTHER MEDICAL

FACILITY FURNISHING EXAMINATIONS, SERVIGES,OR.ACCOMMODAT.IONS..
TO AN INJURED PERSON IN CONNECTION WITH A CONDITION ALLEGED

TO BE CONNECTED WITH AN INJURY UPON WHICH A CLAIM IS BASED,.

UPON AUTHORIZATION OF THE INJURED PERSON SHALL FURNISH A

2992 '71 - Sub, (H-1)%* Ex/C-27
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WRITTEN REPORT OF THE HISTORY, CONDITION, DIAGNOSES,
MEDICAL TESTS, TREATHMENT AND DATES AND COST OF TREATMENT
OF THE INJURED PERSON, AND PERMIT INSPECTION AND COPYING
oF ALL RECORDS AND REPORTS AS TO THE HISTORY, CONDITION,
TREATMENT AND DATES AND COST OF TREATMENT.

(2) ANY PERSON OTHER THAN THE CLAIMANT PROVIDING
INFORMATION UNDER THIS SECTION MAY CHARGE THE PERSON
REQUESTING THE INFORMATION A REASONABLE AMOUNT FOR THE
COST OF PROVIDING IT.

(3} .IN CASE OF DISPUTE AS TO THE RIGHT OF A CLAIMANT

OR INSURER TO DISCOVER INFORMATION REQUIRED TO BE DJSCLOSED,

THE CLAIMANT OR INSURER MAY PETITION THE CIRCUIT COURT FOR
AN ORDER FOR DISCOVERY INCLUDING THE RIGHT TO TAKE WRITTEN
OR ORAL DEPOSITIONS. THE ORDER MAY BE MADE ONLY FOR GOOD
CAUSE SHOWN AND UPON NOTICE TO ALL PERSONS HAVING AN

INTEREST, AND IT SHALL SPECIFY THE TIME, PLACE, MANNER,

CONDITIONS AND SCOPE OF THE DISCOVERY, [N ORDER TO PROTECT

AGAINST ANNOYANCE, EMBARRASSMENT OR "OPPRESSION, THE COURT

MAY ENTER AN ORDER REFUSING DISCOVERY OR SPECIFYING
CONDITIONS OF DISCOVERY AND ORDER PAYMENT OF COSTS AND

EXPENSES OF THE PROCEEDING, INCLUDING REASONABLE ATTORNEY'S

FEES,
SEC. 3151. AN OWNER OF A MOTOR VEHICLE REQUIRED TO BE

REGISTERED IN THIS STATE FOR WHICH A REQUIREMENT OF SECURITY
"PURSUANT TO SECTION 3118 IS IMPOSED
2992..0 I L. = Sub.,.. (H=])..7%
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- FOR ITS REGISTRATION OR OPERATION WITHIN THIS STATE WHO

OPERATES THE VEHICLE OR PERMITS IT TO BE OPEéATED IN THIS
STATE WITHOUT HAVING Iﬂ FULL FORCE AND EFFECT SECURITY
COMPLYING WITH THE TERMS"OF THIS ACT 1S GUILTY OF A MIs-
DEMEANOR AND UPON CbNVFCT]ON MAY BE FINED NOT MORE THAN

$300.00 OR BE IMPRISONED FOR NOT MORE THAN 90 DAYS, OR

BOTH., ANY OTHER PERSON WHO. .OPERATES !N THIS STATE A
MOTOR VEHICLE REQUIRED TO BE REG|STERED IN

THIS STATE KNOWING THAT TORT LIABILITY OR BASIC REPARATION
BENEFITS INSURANCE COVERAGE 1S NOT IN FULL FORCE AND
EFFECT 1S GUILTY OF A MISDEMEANOR AND UPON CONVICTION MAY
BE FINED NOT MORE THAN $300.00 OR BE IMPRJSONED FOR NOT
MORE THAN 90 DAYS, OR BOTH. | '

SEC. 3i52. THE INSURER OR SELF-INSURER WHICH PROVIDES
THE SECURITY REQUIRED BY SECTION 3118 FOR A TRUCK SHALL BE
LIABLE TO REIMBURSE THE' INSURER OR SELF-INSURER OF ANY
OTHER KIND OF MOTOR VEHICLE FOR PAYMENTS FOR BASIG
REPARATION BENEFITS ARISING QUT OF JﬂJURiES FOR WHIiCH THE
OWNER OR OPERATOR OF THE TRUCK WOULD* HAVE-BEEN" L FABLE-TO- -
PAY DAMAGES IN AN ACTION AT LAW BUT FOR SECTION 3114.

Section 2. Pursuant to section 8 of article 3 of the
state constitution, the leglslature requests the opinion of
the supreme court as to the constitutionality of this
amgﬁdatory act,

Secgion'3. This amendatéry act with the exception of

2992 71 - Sub. (H=1}xx
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30
section 2 shall take effect on October 1, 1973.and shall
apply only to motor vehicle éccldents occurring on or after
that date,
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HOUSE BILL 4622 (as originally introduced)
Sponsor: Rep. Dan Angel

The Apparent Problem to Which the Bill
Addresses Itself:

Under Michigan’s no-fault insurance system, the
primary liability for the payment of persondl
protection benefits to a person injured in an aute
accident lies with the person’s personal or family auto
insurance policy. This is the cuase irrespective of
whether the vehicle in which the person is injured is his
or her own, There are, hawaver, 2 casas in which the
personal or family policy is nof primarily liable for the
payment of personal protection benefits: {a) whena
person is injured in his or her employer's vehicle and
the employer Is @ member of the injured person’s
family, and b} when a person is injured in o vehicle
which is used in the business of transporting
passengets, In these 2 cases, the primary lability lies
with the insurer of the velicle in which the person is
injured.

This has caused certain problems for a number of
Michigan's schoal districts. Since school buses were
designated as commen carriers (i.e., vahicles used in
the business of transporfing passengers) school
districts have experienced o drastic increase in the
costs of their insurance. As common carriers, school
districts must purchase auto insuranca for their buses
which provides primary coverage and not merely
axcess coverage. This places an additional financial
burden on our already hard pressed school districts,

The Manner in Which the Bill Addresses Iself to
the Problem:

Under Michigan's present no-fault insurance system,
o person injured while operaling or riding as o
passenger In & maotor vehicle operated in the business
of transporting passengers receives personal
protection insurance benefits from the insurer of the
‘motor vehicle, The bill would make these provisions of
the Insurance Code inapplicable to passengers in
school bus, as defined by the Department of
Education, praviding transportation not prohibited by
law, unlass a student is not antitled to personal
protection insurance benefits under any other policy.

Fiscal Implications:

According to the Department of Education, the bill
does have some fiscal implications for the state since
the state reimburses schoot districts for 75% of the
costs of insurance forschool buses. The cost forschool
fleet insurance in 1972-73, statewide, was $1.3
million; in 1973-74 $1.8 million; and 1974-75 costs
dre expected ta exceed $2 million. Since ths bill
would have the effect of lowering these insurance
costs, some savings to the siate can be expected,

Ia -

The bill
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FIRST ANALYSIS ,

Analysis Section
House of Representatives
Committee: Insurance

Material in this analysis complete to 5-15-75.
Additional information may follow,

Argument For:

would relieve school districts of the
rasponsibility fo provide primary coverage for school
bus passengers. This would result in a substantial
savings to the districts. For example, a random survey
conducted by the Michigan Association of School
Administrators revealed that schoel districts have
exporienced premium increases ranging hetween
40% and 135% over the last year. The financial plight
of ourschool sytems is already serious, and itwould be
of great help to them if they could realize savings in
costs in this area,

Argument For:

The increuses in insurance costs for school districts
ovar the lost 3 years is due primarily to school districts
having been deslgnated as common carriors under
Michigan's no-fault system. Only a small porfion of the
increases can be aftributed to school bus accidents -
and injuries.

Argument Against:

The cost of such insurance is not very great as a
percentuge of tatal school district expenditurss, The
savings would not, therefore, be very great,

Argument Against;

The current arrangement has important advanteges

which will be lost if the provisions of the bill are"
adopted. Most importantly, the current arrangemant

provides an incentive to school districts to hire

competent bus drivers, mechanics, and other

personnel, Under the present system, it is also in the

district's interest to buy and operate safe and

well-constructed buses. If the proposad change is

adopted, there will be no such incantive, which ceuld

result in more accidents, injurles, and deaths,

Positions:

The Department of Cammerce (Insurance Bureau)
supports the bill. (4-8-75)

The Department of Education has taken no positienon
the bill as of this date, (4-11.75) -

The Michigan Association of Schoal Administrators
supports the bill, (5-15-75)

T':1e l:V\Ii‘\:hisgc]:g4;;st_,socicn‘ion of School Boards supports
t ill, (5-15-
° bill: (3-15-79) Ex/D-1

The Michiga'n Asio‘ciqfion of Non-Public Schools
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J. sponsor: Rep. Dan Angel

1

Analysis Section

House B1l1l 4622
House of Representatives

Committeaa: Insurance

Material in this analysis com~
plete to 3-27-75. Additienal
information may follow.

PHE BILL AS ORIGINALLY INTRODUCED WOULD CHANGE THE PRESENT STATUTE IN THE

FOLLOWING WAY:

Under Michigan's present no-fault insurance system, a person injured while
operating or riding as a passenger in a motor vehicle operated in ‘the busin
ness of transporting passengers receives personal protection {nsurance bene~
fits from the insurex-of the motor vehicle., The b1ll would make these pro-
visions of the Insurance Code inapplicable to student passgengers in a gchool
bus providing transportation authorized by law, unless = gtudent is not en-
titled to personal protection insurance benefits under any .other policy.

Date of introductiom: 3~18-75.

Ex/D-2
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House

i

The Apparent Problem to Which the Bill
Addresses liself:

Under Michigan’s no-fault insurance system, the
primary liability for the payment of personal
protaction benefits to a parsen injured in an auto
accident lias with the person's personal or family auto
insurer. This is the case irrespactive of whethar the
vahicle in which tha person is injured is owned by the
injured person. There are, however, twocasesin which
the personal or family insurer is not primarily liable for
the payment of personal protection benefits: a) when
a person or a relative of such u persen is injured in a
vehicle ownad or ragisters | by the amployer of such a
person, and b) when a person is injured while
Eassenger or driver in a vehicle operated in the

usinass of transporting passengers, except whan the
vehicle in question is a school bus. 1n these two cases,
the insurer of the vehicle has primary liability.

Many persons feel, however, that the exception
provided in the law for school buses should be
expanded to Include certain other forms of
transportation, such as buses operated by commeon
carriers, buses operated vnder o

governinent-sponsored transportation program, angh\ “'::‘,‘
3

buses operated by or providing service to non»g

organizations. in each of these cases, it | clpfined: -

mus
- ¥ i
'-.Eourheusiern Michigan Transportation Authority
($SEMTA) and the Capital Area Transportation

that the present situation, in which-thé insdvér of the

vehicle is primarily liable for the gaymehbof personal ¢

strain upon the operator of the vehicle (the compahy.o
organization), since the oparator riust purchuse
liability insurance. It has therefora beali suggested
that the insurers of bus operations sich as those
described above be relieved of primary liability for
personal protection benefit payments, unless an
injured person Is not entitlad to benefits undor any
other policy. In dolng so, it is claimed, significant
financial savinygs would be realized by the operators
of such buses,

The Manner in Whick the Bill Addresses Itself to
the Problem:

protection benefits, places an_andrmous ip%g:;ml;.‘
G,

The bill would exempt certain bus operations from that
provision of the no-fault statute which provides that
the insurer of the vehicle in which a person is injured,
rather than the person’s personaror family avto
insurer, be liable for personal protection benofit
payments, if the vehicle is operated in the business of
transporting passengers. The exempted bus
eperations wourd be:

a) « hus operated by a common carrlor cortified by
the Public Saervice Commission;

 FIRST ANALYSIS

HOUSE BILL 6448 (with proposed House
committee amendments)

Sponsor: Rep. James O’Neill
Comimittee: Insurance

Material in this analysis complete to 9-27-76.
Additional information_may follow.

b) o bus operated under @ government-sponsored
transportation program; and

c) a bus operated by or providing service to a
non-profit organization,

The insurers of buses used In such operations would be
primarily liable for benefit payments only when an
injured person Is not entitled to benefits under any
other policy.

Background Information:

The exemption granted to school buses was enacted

by this legislature lust year as House Bill 4622 (P A.
137 of 1975).

Fiscal Implications:

The Insurance Bureau indicates that to the extent that
the state sponsors transportation pragrams (if at all),
the bill would result In some savings.

Argument Fior?

/Ht;r? rations which would be exempted under
h il are all under o severe financial burden.
oemmoen idrs, including inter-city bus companies,
-fﬁgﬁa{_ bus insurance premiums at a time
‘many.-of them are under a serlous competitive

-Government sponsored programs, such as the

Authority (CATA) are already recelving public

- SISATYNY
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subsidios and are subject to the same large insurance |

premlium costs. Non-profit organizations of all kinds
are traditionally short of funds and would benefit
greatly from belng relieved of the cost of large
insurance premiums. In some cases, the relief granted
by the biil could mean the survival of smalt common
carriers and the reduction of subsidies paid fo
government-sponsored programs.

Argument For:

The cost of insurance to such bus operations has
increased drastically over the past several years, In
ona case, the premivm for an inter-clty carrier
E]n;;%ased from $77,000 in 1974 to $206,000 in

Argument For:

The bill would not leave cmr bus passenger
unprotected. It would simply shift primary
responsibility for parsonal protection benefits from the

YR
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bus operator to the passenger's personal or famil
avto insurance, provided that the passenger has suc
insurance. If not, the passenger would be covered by
the insurer of the hus operator.

e e U o o o

Argument Against:

The cost of providing protection to bus passengers will
have to be paid by sameone. If the premiums are not
poid by the bus operators, the costs of providing
protection to passengers in buses will have to be borne
by the passengars (i.e., all purchasers of auto
insurance), It is therefore quite likely that an

decrease in premiums chut‘gej to bus operators will
be offset by increased premiums charged to the
public, :

Argument For:

While the costs of providing protection may well be
harne by all purchasers of auto insurance, the costs
will be spread over so large a group of people that the
amount may be considered negligible,

R U Tyu——

Argument Against:

The current provision of the law has important
advantages that will be lost if the bill is adopted, Most
importantly, the current arrangement provides an
incentive to bus eperators to hire competent bus
drivers, mechanics, and other personnel. Under the
present systam, it is also in the opearator's interest to
buy and operate safe and well-constructed busas, If
the proposed change is adopted, there would be no
such incantive, :

Positions:

The Department of Commerce (Insurance Bureau)
daes nét oppose the bill, (9-24.76)

The Dopartment of State Highways and
Transportation supports the bill, {9-24-76)

The Michigan Motorbus Assoclation supports the bill,
(9-23-76)

The Michigan Association of Insurance Companies
. supports the bill, {9.24.76)

The AFL-CIO suppotts the bill, {(9-23-76)




use B111 6448 Analysis Section = ¢t
: ' House of Representatives . .=
pnsort Rep. James O'Neill . Committee: Insurance °

"AlMaterial in this analysis comﬂl;}

. plete to 6-24-76, Additional . -~

information may. follow-.:J;b-~3

'HE BILL AS ORIGINALLY INTRODUCED WOULD CHANGE THE PRESENT STATUTE IN THE FOLLDWING
AY: . L e
Under Chapter 31 of the Insurance Code {the ”no—fault" statute), a person auf- .,.3
ering accidental injury collects personal protection benefits from his or her own .
nsurer, except (a) where a person is injured while an operator. or passenger in a.

ehicle operated in the business of transporting passengers or (b) wheke an employee :
r a relative of the employee is injured while an occupant of a vehicgle owned of U

eglstered by his/her employer. Ii these two cases, benefits are collected- from the S

nsurer of the vehicle. The exception provided in (a), however, .does not. apply.to.:
ersons injured in a achool bus providing lawful transportation, unless the injured'
erson is not entitled to benefits under any -other policy. LA San e

The bill Would expand the cases to which the exception provided in (a) as dea~f ;;h:aw-*3-

ribed above would not apply (unless no. other benefits are available) by.adding the
1lowing two cases: R
(1) where a person is injured while a passenger in a. bus opera ed b
irrier of passengers certified by the Public Service Gommisaion; ‘and-:
(2) where a person is injured as a passenger in a bus’ operating undéer a govern
= ment~gponsored . transportation program. Date of Introduction: - 6~16-76
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AMNALYSIS - H.B. 4254 (3-24-77)*

 required, pending the pu

Houss
Lagislative
Analysis
Sectlon
700 Davenport Building
Phene: 373-6466

THE APPARENT PROBLEM:

The Insurance Code of 1956 was amended in 1969 fo
create the Automobile Insurance Placement Facility
which provides insurance for high-risk drivers who are
unable to abtain insurance through ordinary methods,
The facility provides the normal range of insurance
coverage for private passenger, non-fleet
automobilas; in aﬁ other cuses, If provides only the
insurance required by law. The insurance available to
taxicab fleets is thus limited to the legal requirement
applying in a given locality. For example, in Detroit o
city ordinance calls for taxicabs to have $100,000 -
$300,000 rasidual liability insurance only, and thus is
the only coverage provided by the facility for the texi
fleats, Some persons believe that the statutory
provisions for the facility should be amended to
provide a wider choice of insurance coverage,

THE CONTENT OF THE BILL:

The bill weuld enabla the Commissioner of Insurance
to determine what insurance the Automobile
Insurance Placement Facility would provide to
vehicles other than private passenger, non-fleet
vehicles. After g pubﬁc hearing, the commissioner
could require insurance, for which o rate has been
filed by an Insurance rating organization and which is
In effact, which he considers to ba reasenable,
necessary, and in the public interest. If necessurr,
such insurance coverage could be temporarily
gfic hearing.

FISCAL IMPLICATIONS:

The House Fiscal Agency has ne information an the bill
at this time.

ARGUMENTS ADVANCED FOR AND
AGAINST THE BILL:

Foy:

The bill would provide taxi fleets with more
comprehensive insurence protection and, as these
fleets often operate in urban areas, this increased
protactlon is imporiant. The nesd is especlally urgent
in Deirolt whare, unless improved coverage becomes
available soon, many taxi operators say that they may
hove to ceuse doing business, '

1497 ¥ &7 ST A b
FIRST ANALYSIS (3-24-77)*

HQUSE BILL 4254 (with proposed House
committee amendment)

Sponsor: Rep, George Cushingberry
Committee: Insurance

Material in this analysis complete to 3-24-77,
Additional information may follow.

POSITIONS:

The Insurance Bureau, within the Department of
Commercs, supparis the bill, (3-23-77)

The Michigan Assaciation of Insurance Compani
supports the bill. (3-23.77) e Companies

The City of Detrolt supports the bill. (3-23-77)

EE’I? ?g?é?‘%%!;tan Taxicab Association supports the

Ex/F-1
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House
Lagislative
g Analysis
Section
port Building
373-6466

700 Daven
Phone:

THE APPARENT PROBLEM:

Taxicab fleets in the urhan areas of the state have
great difficulty purchasing insurance an the voluntary
market and are often obliged 1o seek coverage from
the Michigan Automobile Insurance Facility. This
facility was created by o 1969 amendment to the
insurance Code of 1956 to provide insurance for
high-risk drivers who are unable to obtain insurance
through erdinary methods. The facility provides the
normal range of insurance coveroge for private
passengar, non-fleot automobiles; in oﬁ other cases, it
provides enly the Insurence required by law. The
Insurance avallable to taxicab fleets is thus limited to
the legal requirement applying in a given locality. For
example, In Delroit a city ordinance calls for taxleabs
to have $100,000 - $300,000 residual liability
Insurance only, and thus is the only coverage provided
by the fucility for the taxi fleets,

Some persans believe that taxicab fieets should ba
made more aftractive to insurars on the voluntary
market and that tha statutory provisions for the facility
should be amended to provide o wider choice of
Insurance coverage.

THE CONTENT OF THE BILL:

to determine whot insurance the Autemp

rivate <

The bill would enable the Commissioner of Insurqnea™//
ould enabla ommissio %ﬂ The Motropalitan Taxicab Association supports the
Insurance Placemaent Facility woud rﬁﬂid\} bill. (5 M
” D

A @t atrolt supported the hill as passed by the
8. A current position is not available, (5-17-77)

vehiclas other than

1 -

jnenfleet
vehicles. After a public hearjny,

Ty

oMmmissio
could require insurance, for Which-d rate hgs-
flied by an insurance rating orffanizatio Ichis
in effact, which he considars g \rka )

necassary, und in the public int{;@_w NELessary,
such insurance covera%e could-ts& temporarily
roquired, pending the public hearing. -

The currant law provides that the insurers of most
types of buses do nof baear primary liability for
accidental bodily injury to operater or passengers.
The insurer is required to provide coverage only if the
injurad persons cannot recover from any other policy.
The biill would change tha law to provide this sams
treatmant for taxicabs,

FISCAL IMPLICATIONS:

The Housa Fiscal Agency states that there are nofiscal
implications to the State of Michigan.

SECOND ANALYSIS (5-17-77)*

HOUSE BiLL 4254 (as passed by the Senate} |
Sponsor: Rep. George Cushingbarry :
House Committea: Insuranca

Senate Committes: Commaearce

Material in this analysis complete to 5-17-77,
Additional information may follow,

‘H - SISATYNY

ARGUMENTS ADVANCED FOR AND
AGAINST THE BILL:

For:

The bill would provide taxi fleets with more
comprehansive insurance protection and, as thase .
fleats often operate in urban areas, this increased
protection is important, The need is especieally urgent
in Detroit whare, unless improved coverage hecomes
available seon, many taxi operators say that they may
have to cease doing business.

S{LLL1-8) PSZY '8

HCT Tt v m e v

For;
It is only falr that taxicabs be treated like other
vehicles carrylng passengers for hire, if the insurers of i
taxicab fleets did not huve primary liabifity for g
accidental bodily injury the ability of taxicab fleets to I
compete for insurance In the veluntary market would 1
be enhanced. B

POSITIONS;

The insurance Bureau, within the Department of - 3
Commercs, has no abjection to the bill, (5.16-77) it
b
i

-y
The MioligaiAsseciation of Insurance Companies
3 I, (5-16-77)

Ex/F-2
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House
Legislative
Analysis
Section

850 Boosevelt Building
Phone: 517/373-6466

THE APPARENT PROBLEM:

Motorcyclists have never had to carry the package of
insurance coverages required of aulomobile owners under
the No-Fault insurance Act. In greal pard, this is becguse the
cost of such coverage for motorcycles would be prohibifive,
and 50 requiring it would fead to widespread flovting of the
Jaw andfor the end 1o the sale of motoreyeles n the state., At
present, owners and registranis of motoreycles are required
only to carry liability insurance covering them agalnst any
physical injuries or property damage they cause to others,
" Motareyclists need not purchase insurance to caver injuries
they suffer in collisions with automobiles of with ofher
molorcycles, frees orviaducts. There has bean considerable
controversy and confusion surraunding the role played by
motorcycles in the no-fault system, and there have been
conflicting court decisions over the question of who is
respansible for paying benefits 1o motorcyclists who are
injured In occidents lnvolving othar motor vehicles. Recently,
the Michigan Supreme Court ruled that motoreyelists have
virlually the same status under the No-Fault Act as bieyclists
or pedestrians. A motoreyclist injured tn a collision with an
aviomobile, therefore, is entitled to collect personal injury
benefifs first from his or her own aytomobile policy and, If
he or she does not have a no-fault policy, second from the
policy of a family member in the same household, if there is
a0l a no-fault policy in the household, then the motarcyclist
is entiled 10 benefits from the insurance policy of the owner
or operator of the automobile involved in the accident,
Unless o policy has been specifically purchased to provide
the ‘coverage, a motorcyclist is not entitled to benefits for
injuries suffered in an accident with another motforcycle or
with o tree or viaduct,

The current status of motorcycles under no-fault gives rise to
several problems. First and foremost is the foct that
avtomobile owners who also own motorcycles—or whe
have motoreycles in their households—are vulnerable to
surcharges on their no-favilt policies because of the
increased exposura to risk invelved In owning o motorcycle.
(Indeed, until the enactment recently of the Essential
Insurance Act insurers were said to avold covering car
owners who glse owned moloreycles.) Since in accidents
motercycles usually cause little damage to motor vehicles or
hurm to their occupants and since it is generally held that
motoreyceles are rarely af fault in colfisions with other motor
vehicles, motorcycle owners feel aggrieved by their
openness to surcharges. Further, some motorcyclists have
ditficulty obtaining the kind of coverage they want and can
affard fo protect tham against lesses they may suffer os
result of collisions with other motorcycles or with stationary
objects, such us trees and viaducts. Those with an Inferest in
the Issue—insurers,” motorcyclists, and motorcycle
dealers—say changes must be made in the No-Fault Act to
deal with the unique needs of motoreycles. It is also
essentlal, it is sald, that data on motorcycle accident
Involverment be collected by insurance companles and
compiled by the sfate over a period of lime long enough fo
make the information useful in determining what the public

MOTORCYCLE INSURANCE

HOQUSE BILL 5623 Substitute H-2
First Analysis (7-1-80)

Sponsar: Rep. Matthew McNeely

. Committea: Insurance

policy of the state should be regording the role of
motorcycles in the no-foult system,

THE CONTENT OF THE BILL:
The bill would amend the No-Faull Insurance Act in several
ways, It would:

* Establish a new order of priority for the payment of
personal protection insurance benefits to o person who
suffers accidental badily injury while a matorcycle
operator or passenger, The injured person would receive
benefits from Insurers in the following order:

d) the insurer of the automobila {or truck or bus) owner or
registrant involved in the accideny;

b) the insurer of the cutomobile operator;

¢} the insurer of the motoreycle owner or registrant; and,
d} the insurer of the operator of the motoreycle,

if two or more insurers were In the same order of priority
for the payment of personal protection benefits, the
insurer which paid the benefits would be entitled to
partial recoupment from the other insurers in the same
order of priority, plus some recoupment of the cost of
processing the claim.

Require Insurers which sell third-parly liohiflty Insurance
policies to motoreyclists to offer coverage for first-party
madical benefits payoble in the eveat of a motorcycle
accident {i.e., an accident In which no moior vehicle other
than a motorcycle was involved). Coverage would have to

be offered In $5,000 increments, Deductibles, provisions,

for the coordination of benefits and for the subtraction of
benafits guaranteed under state and faderal taws would
be permitted if rates were adjusted appropriately,
Require companies which write third-party Hability
insurance of the kind motorcycles are required o carry to
confribute to the Catastrophic Claims Association, the
fund which protects insurers from extraordinarily farge
parsonal protection losses, {This means those policies will
be surcharged fo cover the cost of the coniribution,)
Require each insurer writing no-fault insurance and
personal injury policies for motorcyclists to provide
information to the insurance commissioner on the
frequency and severily of motor vehicle accidents
involving ‘motoreycles for which motorcycle claims have
been filed. The information would have to distinguish
between personal protection Insurance, property
proteetion insurance, and residual liebllity coverage on
an individuo! incident basis, After three years of
compiling this informatlon, the insurance commissioner
would have fo submit a report on the moterial and its
significance.

*

To achieve its purposes, the bill adds 1o the No-Fault Act o
definition of “motoreycle” and definitions which distinguish
between a “motorcycle accident” ond a “motor vehicle

OVER
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accident,” The definition of motorcycle mokes clear that
molarcycles with sidecars are o be freated as motorcycles
without sidecars are treated.

FISCAL IMPLICATIONS:

Mo information is availuble at present. (6-30-80)

ARGUMENTS
For:

he Bill is o reasonable attempl to rectify some of the
inequilies faging moloreyclists ynder the No-Fault Act. It
cecognizes thol motorcycles are o unigue category of
wvehicles and do not fit easily into the no-foult system, and it
aims te spread the risk involved in operating motorcycles
throughout the system rother than having molorcycle
owners shoulder a disproportionate share of the burden.
Most motoreycle owners also own automobiles on which
they musl racry na-fuult coverages, and so they pay into the
syslem o8 olher vehicle owners do. Since motorcycles cause
little dumage to other motar vehicles or their occupants in
necidents while suffering greol harm themselves, and since
it is generolly conceded that motorcycles are rarely at fault
in aceidents with ather vebicles, it is sensible public policy
for the state to require the no-faull system as o whole to
absorb the costs of damage to motorcycles and injuries to
motorcyclists which result from motor vehicle accidents. Ta
do otherwise would be 1o discourage the use of these
enargy-efficient vehicles, to hurm motorcycle dealers, and
to penclize motorcycle owners.

For:

The bill addresses the problem motoreyelists have with the
availability of first-party personal injury insurance by
esquiring Insurance componies which write third-party
liabitity insurance for motoreyclists to offer the first-party
coverage, further, the companies must offer the coverage
in $5,000 increments, so that motoreyclists can choose the
tovel of insyrance they can offord. The decision whether to
purchose personol injury insurance—for accidents involving
other motorcycles, traes and vioducis—is left with the
mutorcyclists,

For:

The bill requires the collection and compilation of
mformation on molercycle accidents so that in future years
the legislature will have some useful data to exumine in
determining the proper role of motorcyeles in the no-fault
systern, The commissianer of insurance Is required to repart
lo the legislalure after three years’ worth of duta has been
collectad.

Apainst:

Sorme persons beliove there is litile justificotion for treating
raotorcycles in o special way. They are motor vehicles
sperated on public thoroughfares which occasionally are
involved in occidents, just as outomobiles are. Yel,
nwotareyclists do not have 1o carry no-fauit insurance even
though they are entitled fo no-fault benefits If they are
invalved in an accident with another motor vehicle. The bill
would udd 1o this odvantage by stipulating that in a
cyrla-car eollision, the motorcyclist would be able to take
benrslins first from the insurance policy carried by the owner
or operafor of the car, Some persons would consider this
anjusk.

Response!
it st be remembored that one of the purposes of the

_ Himit considerably the number of instances where one

no-fault system Is to provide benefits to all people In the
state who are Invalved in accidents with motor vehicles. This
includes pedesirians and hicyclists, whether they own cq
or come from homes where cars are owned or n
Motorcyclists are similar fo pedestrlans ond, perhaps mors
ahviously, bieycles In thot they are likely to suffer immensg
horm in a colllsion with another motor vehicle while inflictin
litte dumage themselves. They are different in that pers
are suscephible to surcharges for owning a motoreycie ki
not for owning o bicycle or being on some occasion
pedesfrian, .

Part and parcel of the no-fault insurance system 1s dgings
away with the concept of tort fiability. The syster alidg}

sues another for damages resulting from a motor veh
uccident. Since it |s safd thot motoreycles are rarely ar®
In cellistons with other types of vehicles and sinc
damages o eyelist would suffer are considerable and-
he or she weuld inflict negligible, the motorcyclist is put:d;
disadvantage under ¢ no-fault system in a wqy-ﬂ_iggs&_
auvtomobile owners are not,

POSITIONS:
Commerce, supports the bill, {6-27-80)

Tha Detrolt Federation of Motorcycle Clubs supporis th
(7-2-80) '

State Farm Insurance Company supports the bill. (6-27:80)
i
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650 RBoosevelt Bullding

Phone: §17/373-6466

THE APPARENT PROBLEM:

Motorcyclists have never had fo carry the package of
insurance coverages required of automobile owners under
the No-Fault Insurance Act. In great part, this is because the
cost of such coverage for motorcycles would be prohibliive,
and so raquiring it would lead to widespread flouting of the
jaw andfor the end to the sale of motarcycles in the stete, At
prosent, owners and registrants of motorcyeles are requlred
only to carry liabllity insurance covering them agalnst any
physical injurles or property damage they cause to others.
Motorcyclists need not purchase insurance to cover injuries
they suffer in collisions with automobiles or with other
motorcycles, trees ar viaducts. There has been considerable
controversy and confusion surrounding the role played by
motorcycles in the no-fault system, and there have been
conflicting court dacisions ovar the question of who s
responsible for paying benefits to motorcyclists whe are
Injured in accidents involving other moier vehicles, Recently,
the Michlgan Supreme Court ruled that motoreyclists have
virtually the same status under the No-Fault Act as bicyclists
or pedestrians. A motoreyclist injured ih a collision with an
avfomabile, therefore, 1s entitled 1o coilect personal injury
benefits first from his or her own automobile pollcy and, if
he or she does not have a no-fault policy, second from the
policy of a family member in the same househald, i there is
not ¢ no-fault policy in the household, then the motoreyclist
is eniitled to banefits from the insurance policy of the owner
or operator of the automoblle involved in the accident,
Unless-a policy has been specifically purchosed to provide
the coverage, a motorcyclist is not entitled to benefits for
injurtes suffered in an accident with another motaercycle ar
with a tree or viaduct,

The current status of moforcycles under no-fault gives rise to
several problems. First und foremost Is the fact that
automobile owners who also own motoreycles—or who
have motorcycles in thalr heuseholds—are vulnerable to
surcharges on their no-favlt policles because of the
increased exposure to risk invelved in owning a motoreycle.
{Indeed, until the enactment recently of the Essential
Insurance Act insurers were said fo avold covering car
owners who afso owned moforcycles.} Since in accidents
motareycles usually cause little damage to motor vehicles or
harm to their accupants and since it is generally held thot
motorcycles are rarely at fault in collisions with other motor
vehicles, motorcycle owners feel aggrieved by their
openness to surcharges. Further, some motorcycelists have
difficuity obtaining the kind of coverage they want and can
afford to protect them against losses they may suffer as a
result of collistons with other motorcycles or with stationary
objects, such as trees and viaducts. Those with an Interest in
the issue—insurers, motoreyclists, ond motoreycele
dealers—say changes must be made In the Mo-Fault Act to
deal with the unique needs of motoreycles. It is also
essential, it is sald, that data on motoreycle accident
involvement be collected by insuronce companies and
compiled by the state over a perled of fime long encugh to

MOTORCYCLE INSURANCE

HOUSE BILL 5623 as enrlled
Second Analysis (4-23-81)

Sponsor: Rep. Matthew McNeely
Hou se Committee: Insurance
Senate Committea: Commarce

make the informaion vsaful in determining what the public
policy of the state should be regoarding the role of
motorcycles in the no-fault system.

THE CONTENT.OF THE BILIL:
The bill would amend the No-Fault insurance Act in several
ways. 11 would:

e Establish a new order of priorlty for the payment of .

personal protection insurance banefifs to o person who
suffers accidental bodily injury while o motoreyele
operator or passenger, The injured person would receive
beneflts from insurers In the following order:

a) the insurer of the automobille {or truck or bus) owner or
registrant Involved in the accident;

b} the insurer of the austomobile opsrator;

¢) the motor vehicle Insurer of the motorcycle owner or
registrant; and,

d) the motor vehicle Insurer of the operator of the

motoreycie.

if two or more insurers were In the same order of priority
for the payment of personal protection bensfits, the
insurer which pald the benefits would be entitled to
partlal recoupment from the other insurers in the same
order of priority, plus some recoupment of the cost of
processing the claim,

© Require insurers which sell third-pariy liability insurance
policles to motorcyclists to offer coverage for first-party
medical benefits payable In the event of a motorcycle
aceldent {i.e., an accident in which no motor vehicls other
than a motoreycle was Invalved). Coverage would have to
be offered in $5,000 Increments, Deductibles, provisions
for the coordination of benefits and for the subtraction of
benefits guaranteed under state und federal laws would
be permitted if rates were adjusted appropriataly.

® Reguire companias which write third-party Hability
insurance of the kind motorceyeles are required to carry to
contribute to the Catastrophic Claims Association, the
fund which protecis insurers from extraordinarily large
personal protection fosses, (This means those policies will
be surcharged 1o cover the cost of the contribution.)

® Require edach insyrer writing persanal injury policies for
motoreyclists te provide Information to the insurance
commissioner on the frequency and severity of motoreycle
aceidents for which clafms have been filed, After three
years of compiling this information, the Insurance
commisstoner would have fo submit @ report on the
material and its significonce.

To achieve its purposes, the hill gdds to the No-Fault Act a
definition of “motorcycie” and definltions which distinguish
between o “molorcycle accident” and o "motor vehicle
aceident.” The definition of motortyele meakes clear that
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motoreycles with sidecars are 1o be treated os motorcyeles
without sidecars are treated.

FISCAL IMPLICATIONS:

Na Inforration is available o} present. (6-30-80)

4ARGUMENTS:

For:

The bill is a reasonable attempt to rectify some of the
inaquitles facing motoreyclists under the No-Fauit Act. It
recognizes that motorcycles are a unique category of
vehicles and do not fit easily into the no-fault system, and it
aims to spread the risk involved in operating motorcycles
throughout the system rather than having molorcycle
owners shoulder a disproportionate share of the burden.
Most motarcycle owners alse own automobiles on which
they must carry no-fault coverages, and so they pay into the
system a3 other vehicle owners do. Since motoreycles cause
little damage 1o other motor vehlicles or thelr occupants in
accldents while suffering great harm themselves, and since
it is gensrally conceded that motorcycles are rarely af fault
in accldents with other vehicles, it is sensible public policy
for the state o require the no-foult system as a whole o
absorb the costs of damage to motarcycles and injuries to
motoreyclists which result from motor vehlcle accidents, To
do otherwise would be to discourage the use of these
energy-efficient vehictes, to harm motorcycle dealers, and
to penalize motorcyele owaers,

For:
The bill addrasses the problem motorcyciists have with the

availabliity of firsi-party personal infury insurance by
requiring Insurance companies which write third-party
labitity insurance for motorcyclists 1o offer the first-party
covarage, Furthey, the companies must offer the coverage
tn $5,000 increments, so that motorcyclists can choose the
level of insurance they can afford. The decision whether to
purchase personalinjury insurance—-for accidents invelving
other motorcycles, trees and viaducts—is left with the
motorcyclists.

Aguainst:

Some persons belleve there is lifle [ustification for treafing
motorcycles In a special way., They ara motor vehicles
operated on public thoroughfares which oceasionally are
involved In qccidents, just as automobiles are. Yet,
motorcyclists do not have to carry no-fault insurance even
though they are entitled to no-fault benefits if thay are
involved in an accldent with another motar vehicle. The hill
would add to this advantage by stipulating that in o
eycle-car callision, the motorcyelist would be able 1o take
bensfits first from the insurance policy carried by the owner
or aparaior of the car. Some persons would consider this

unjust.

Response:

It must be remembered that cne of the purposes of the
no-fault system is to provide benefits to all people in the
state who are involved In accidents with motor vehlcles. This
Includes pedestrians and bicyclists, whether they own cars
or come from homes where cars are owned or not.
Moloreyclists are similar to pedestrians and, perhaps more
ohviously, bicyclisks in that they are itkely o suifer immense
harem In a collision with another motor vehicle while inflicting
litthe damage themselves. They are different in that persons
are susceptible to surcharges for cwning a motorcycle but
not for owning a bicycle or helng on some occasions o
pedestrian,

Part and parcel of the no-fault insurance system is dolng
away with the concept of fort liability. The system aims to.
limit considerably the number of instances where one par
sues another for damages resulting from a motor vehig|
accident, Since it is said that motoreycles are rarely at fouj
in_collisions with other types of vehicles and since
damages a cyclist would suffer are considerable and they
he or she would Inflict negligible, the motoreyclist is put o’
disadvantage under a no-fault system in a way the
avlomoblle owners are net, i
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l Motoreyelists have never had to carry the package of insurance coverages
required of automobile ovners under the No-Fault Insurance Act. In great part,
this is because the cost of sueh coverage for motorcycles would be prohibitive,
, and so requiring it would lead to widespread flouting of the law and/or the end
l to the sale of motoreycles in the state. At present, owners and registrants of
motoreycles arc required only to  carry liability insurance covering then
against any physical injuries or property damage they cause t{o others.
Motoreycelists need not purchase insurance to  cover injuries they suffer in
collisions with automobiles or with other motorcycles, trees, or viaducts.
Thore has booh congiderable controversy and cenfusion surrounding the role
played by motoreyeles in the no-fault system, and there have been conflicting
court decisions over the guestion of who is responsible for paying benefits o
potoreyelists vhio are injured in  accidents involving other motor vehicles.
Recontly, the Michigan Supreme Court ruled that motorcyclists have virtually
the sume ototus under the No-Fault Acet as bicyclists or  pedestrians. A
motoreylist injured in a collision with an autcobile, therefore, is entitled
to collect persounl injury benefits first from his or her own automobile policy
and, if e or she does not have a no-fault poliey, second from the policy of a
faily mouber in the same household. If there 1s not & no-fault polley in the
; pousehold, thew the rotoreyelist is entitled to benefits from the insurance {
;i wolicy of the owner or operator of the autaobile involved in the accildent. i
1 Unless o policy has been specifically purchased to provide the coverage, & b
motoreyelist is not entitled to benefits for injuries suffered in . an accident
with anhothor motorcycle or with o tree or viaduct,
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g The current status of motoreycles under no-fault gives rise to soveral
. problons,  First and foremost is the fact that aufomobile owners who also oW :
} woloreyeles—or who have totorcycles in  their households--are vulnerable to i
surcharges in their no-fault policies because of the increased exposure to risk i
involved in owning @ motorcycle. (Indeed, until the enactment recently of the b

. Essontial Insurance Act insurers were said to avoid covering. car owners who
’ also owned motoreycles.) Since in accidents motorcycles usually cause little
damage to notor vehicles or haim to their occupants and since it is generally :

: held thot notoreycles are rarely at fault in collisions with other mwotor §
\ velricles, motorcycle owners feel aggrieved by their openness to surcharges.
¢ Further, sune motorcycles have difficulty obtaining the kind of coverage they :
want and can afford to protect them against losses they may suffer as a result

Page 1 of 5 pages
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of collisions with other motorcycles or with stationary objects, such as trees
and viaducts., Those with an interest in  the = issue—insurers, motorcyclists,
and motorcycle dealers--say changes must be made in the No-Fault Act to deal
with the unique needs of motorcyclists. It is also essential, it is sald, that
data on motorcycle accident involvement be collected by insurance companies and
corpiled by the state over a period of time long encugh to make the information
useful in determining what the public policy of the state should be regarding
the role of motorcycles in the no-fault system.

CONTENT:

The Lill would amend the No-Fault Insurance Act in saveral ways. It
would:

— Establish a new order of priority for the payment of personal
protection insurancce benefits to a person who suffers accidental
bodily ingury while a motorcycle operator or passenger. The
injured person would receive benefits Ifran insurers in the

following order

a) the insurer of the automobile (or truck or us owner or
registrant involved in the accident;

b) the insurer of the autamobile operator;

¢) the insurer of the motorcycle owner or registrant;

and
d) the insurer of the operator of the motoreycle.

If two or more insurers were in the same order of priority for
the payment of personal protection benefits, the insurer which
paid the benefits would be entitled to partial recoupment ~from
ihe other insurers in the same order of priority, plus soie
rocoupment of the cost of processing the claink

-~ After May 1, 1981, reuuire insurers which sell third-party
liability insurance policies to motoreyclists to offer coverage
for first-party medical benefits only payable in the event of a
motorcycle accident (i.e., an accident in which no motor vehicle
other than a motorcycle was involved). Coverage would have to
be offered in $5,000 increments. Deductibles, provisions for
the coordination of benefits and for the subtraction of benefits
guaranteed under state and federal laws would be permitted if
rates were adjusted appropriately.

— Require companies which write third-party liability insurance of
the kind motorcycles are reguired to carry to contribute to the
(atastrophic Claims Association, the fund which protects
insurers from extraordinarily large personal protection losses.
(This means those policies will be surcharged to cover the cost
of the contribution.)

—~— After May 1, 19081, require each insurer writing no—-fault
insurance and personal injury policies for motorcyclists to
provide information to the insurance comissioner on the
frequency and severity of motorcycle accidents for which

Page 2 of & pages
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notoreycle claims bhave been filed. The information would have
to distinguish botween claims Tfor liability and first-party
medical benefits on an individual incident basis, After thiree
years of complling this information, the insurance cormissioner
would have to sulnit a yeport on the material and its
significance.

To achieve its purposes, the Dill addé to the No-Fault Act a definition of
"motoreycle” and definitions which distinguish Letween a 'motoreycle accident"
and o "motor velilcle accident”. The definition of motorcycle makes clear that
notoreycles with sidecars are to be treated as motorcycles without sidecars are

treated.

SENATE COMMTIEE ACTIAH:

e Senate Camerce cormittec adopted three amendments to!

1) delote the requirement that insurers writing no-fault insurance
and personal injury policies for motoreyclists provide
infomation to the insurance comaissioner on the frequency and
soverity of wotor  vehicle accidents  (including  cars,
motorceycles, trucks, ete.) involving motoreycles for which
motoreycle clairms have een filed.

In support of deleting this provision, it was argued that those insurance
companics which do not currently distinguish between claims filed on notor
vehicles and motorcycles involved in the same accldent could not afford to make
the costly revisions to their data processing prograns and claims procedures in
order to separate the claims and supply the necessary information.,  Supporters
of the provision clain that it is imperative that this informetion be gathered
to provide the legislature and the insurance bureau with more accurate data to
use in detorining the proper role of motorcycles in  the no-fault systen.
Currently, there is not cnough information available to determine what types of
problems notorcyclists and insurance conpanies have in acquiring and providing
notorcycle coverage, how widespread the problems are, and what and how costly
the alternatives are for providing coverage. Although the b1ll  requires the
insurers to provide the insurance cairissioner with statisties on the
motoreyele accidents (involving only motorcycles) for which claims are filed,
theue statistics are not sufficient for a complete analysis of motoreycle
accldents. .

2) give insurers until May 1, 1081 before having to camply with the
requirenents to offer coverage for first-party medical Lenefits
and to provide information to the insurance comissioner on
rotoreyele aceidents for which claims have been filed. This
would allow the insurers time in which to change their forms and
procedures and establish new rate tables, which nust be approved
by the comissioner. '

3) to insert the word '"only" in the provision that "each
insurer...siieh affords coverage for a motrocycle...shall offer,
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to an owner or registrant of a motoreycle, security for payment
of first party nedical benefits only, in increnents. .. Sone
people were concerned that because the bill amends thie no-fault
act tle provision could be interpreted to mean the insurers were
required to offer the broad personal injury benefits that are
provided under no-fault rathor than just the first-party medical

beneTits,

¥FISUAL INFOIWATICH:

The Senate Fisceal Agency reports that there are no fiscal implications.
{11/24/80)

ARGUMEHTS :

Supporting Arguncnt:

The Lill 1o o reasonable attempt to rectify some of the ineyuities facing
notorcyclists under the No-Fault Act. It recognizes that motorcycles arc a
unique category of vehicles and do not fit easily into the no-fault systom, and
it aims to sproad the risk involved in  operating rotorcycles thraughout  the
systan rather than having totorcycle owners shoulder a  disproportionate share
of the Lurden. Most motoreycle owners also own autcomobiles on which they nust
carry no-foult coverages, and so they pay inte the system as other wehicle
owners do.  Since motorcycles cause little damage to other motor vehicles or
their occupants in accidents while suffering great harm themselves, and since
it is ponerally conceded that motorcycles are rarely at fault in accidents with
other vehicles, it is sensible public policy for the state 1o require the
no-Tault system as a whole to absorb the costs of damage to motorcycles and
injuriecs to motoreyclists which result from motor veliicle accidents. To do
otherwise would be to discourage the use of these energy-efficient veliiclies, to
Laim wotoreycele deaders, and to penalize notorcycle owners.

Supporting Argucent:

Thie bill addrosses the problem motorcyclists have with the availability of
rirst-party perscnal injury insurance by requiring insurance companies which
write third-party liability insurance for motoreyclists  to  offer the

first-party coverage. Further, the conpanies rust offer the coverage in $5,000

incronents, so that motorcyclists can choose the level of insurance they can
afford. The decision whether to purchase personal injury insurance—-for
sceidents involving other motorcycles, trees and viaduets—is left with the
motoreyclists.

Opposing Argunent , '

Sone persobs belleve there is little justification for treating motorcycles in
a special way. They arc motor vehicles operated on public thoroughfares which
occasionally are ihvolved 1in accidents, Just as autanobiles are. Yet,
rmotoreyclists do not have to carry no-fault ipsurance even though they arec
entitled to no-fault benefits if they are involved in an accident with another
motor vehicle. The bill would add to this advantage by stipulating that in a
eycle—car collision, the motoreyclist would be able to take benefits first fraa
the insurance policy carried by the owner or operator of the car. Sone persons
would consider. this unjust. '
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It nust be remembered that one of the purposes of the no-fault
system is to provide benefits to all people in the state who are involved in
accldents with motor vehicles. This includes pedestrians and bicyclisis,
whether they own cars or come froa homes where cars are owned or not.
Motorcyclists are similar to podestrians and, perhaps more obviously, bicycles
in that they are likely to suffer immense harm in a collision with another
motor vehicle while inflicting little damage themselves. They are different in
that persons are susceptible io surcharges for owning a motoreycle but not for
owning a bicycle or being on sOme occasions a pedestrian,

part and parcel of the no-fault insurance system is doing away with the
concept of tort liability. The systen aims to limit considerably the number of
instances where one party sues another for damages resulting fraan a motor
vehicle accident. Since it is sald that notorcycles are rarely at fault in
collisions with other types of vehicles and since the damapes a cyclist would
suffer are considerable and those he or she would infliet negligible, the

motoreyclist is put at a disadvantage under a no-fault system in a way that
autonobile owners arc not.

Response!

POSITIONS:
Allstate Insurance Company supports the bill as anended. (11/21/80)
Autonpobile Club of Michigan supporis the bill as amended. (11/21/80)

State Farm Insurance Company supports the Lill as amended. (11/21/80)
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S.B. B37: FIRST ANALYSIS
(9-20-84)

NO-FAULT INSURANCE: BUS PASSENGERS
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SENATE BILL 837 {as reported without amendnient)
Sponsor: Sonator Connde Binsfald
Committes: Commaerce

RATIONALE

The no-fault lasurance provisions of the Insurance Code
stipulaie that o person suffering accidental injury while an
aperator or passenger of a motar vehicle opercted in the
business of tronsperiing passengers is to receive the
personai protection insurance benefits to which he or she is
entiled from the vehicle's Insurers. This proviston, however,
does not apply fo passengers in certain vehlcles, unless the
passengers are not entitfed to personal protection insurance
benefits under any other policy, Those vehicles are:

* a school bus, as defined by the Depariment of Education,
that is providing fransportation not prohibited by law.

* a bus operated by @ common carrier of passengers
cerlified by the Public Service Commission.

* a bus operating under a government-sponsored
transportation program,

* a bus operated by or providing service to a non-profit
organization,

* a taxicab insured as prescribed in the code.

Without this exemption, it has been reported, the cost of
providing insurance for this type of transpartation would be
prohibitive. A few aoperations which are not included in the
exemplion have been identified as folling into the same
cafegory as those now exempted: liveries for canoces or
ather wafercraft, bicyclos, ond horses. Some of these
liveries use buses to lransport thelr customers from the point
at which they finish thelr canoeing, boaling, blcycling or
horsing around, back 1o their own cars. it is felt that these
small businesses, which in some cases contribute
significantly to Michigon’s vital tourlst industry, need and
deserve to be includad In the exemption.

CONTENT

The bill would omend the Insurance Code to add buses
operated by a livery of conoes or other watercraft, bicycles,
or horses to the list of vehicles exempfed under certain
conditions from the no-fault insurance provisions, if the
buses were used only o Iranspart passengers “to or from o
destination point’”.

MCI. Referance; 500.3114

FISCAL INFORMATION

There Is no fiscal information available at this time,
{9-19-84)

ARGUMENTS

Supporting Argument _

The cost of insurance for a lHmited “minri-mass”
transportation service such as that provided hy some
recreational liveries can he prehibltive. In recognition of
this, the bill would include such fiveries among the current
exemphons. This is a leogical extenslon of the present
exemplions, and would not undermine the ubility of any

passengers to he compensated for injurles, since the
genaral exemption applies only to situations in which
injured pussengers have some other applicable insurance
protectlon.

POSITIONS

The Insurance Commissioner supporis the bill, {9-19-84)
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STATE OF MICHIGAN

COURT OF APPEALS

STATE FARM MUTUAL INSURANCE ‘ UNPUBLISHED
COMPANY, September 29, 2005

Plaintiff-Appellee,
v No. 262833

Oakland Circuit Court

PROGRESSIVE MICHIGAN INSURANCE LCNo. 2004-059962-NF
COMPANY,

Defendant-Appellant.

Before: Bandstra, P.J., and Neff and Donofrio, JJ.

PER CURIAM,

Defendant appeals as of right the trial court order granting summary disposition in favor
of plaintiff on the ground that defendant had a higher priority to pay benefits under the Michigan
no-fault statute. We affirm. This appeal is being decided without oral argument pursuant to

MCR 7.214(E).

Michael J’s Adult Day Care owned a van that was insured by defendant. That van was
equipped to transport one wheelchair-bound passenger and five or six other passengers. Michael
I’s was primarily a provider of adult day care to make respite available to family caregivers. As
a part of its business it would drive clients to and from their home to Michael I’s and it would
also use the van if it took the clients on field trips.

Michael I’s had some clients that were referred to it by the Area Agency on Aging. To
get such referrals, Michael J’s had to meet requirements set forth by the Area Agency on Aging.
Among other things, those requirements included that Michael J’s ecither had to provide
transportation or it had to make arrangements for transportation. Michael J’s was also required
to have one million dollars in insurance liability coverage on the van that it used for such

transportation.

On September 26, 2002, a wheelchair-bound passenger in the Michael J’s van was
injured when she somehow slumped out of her wheelchair. That passenger resided with her
daughter who had no-fault insurance coverage through plaintiff. Plaintiff initially paid the
benefits under the no-fault act and then submitted the expenses to defendant for reimbursement

Ex/K-1




claiming that defendant held a higher priority under the no-fault statute to pay for such benefits.
This lawsuit ensued after defendant denied reimbursement.

The trial court heard defendant’s motion for summary disposition and determined that
defendant was in a higher priority for payment under the statute. The trial court therefore denied
defendant’s motion and granted summary disposition in favor of plaintiff.

This case involves a priority dispute between two insurance companies under Michigan’s
no-fault act. MCL 5003101 et seq. Resolution of the issue requires interpretation and
application of MCL 500.3114(2). Interpretation and application of a statute is a question of law
that is reviewed de novo. Farmers Ins Exch v AAA4 of Michigan, 256 Mich App 691, 694; 671

NW2d 89 (2003).

MCL 500.3114(2) provides that “[a] person suffering accidental bodily injury while an
operator or a passenger of a motor vehicle operated in the business of transporting passengers
shall receive the personal protection insurance benefits to which the person is entitled from the
insurer of the motor vehicle.” That subsection of the statute goes on to list six exceptions to that
rule, but it is agreed that none of those exceptions are applicable here.

The dispositive question is whether the van owned by Michael I’s Adult Day Care, in
which the passenger was injured, was “a motor vehicle operated in the business of transporting
passengers.,” The statutory phrase in question—"*a motor vehicle operated in the business of
transporting passengers”—must be construed under the rules of statutory interpretation because
it does not have a clear and unambiguous meaning. Farmers Ins Exch, supra at 697. The
primary goal in statutory interpretation is to ascertain and give effect to the intent of the

Legislature. Id. at 695.

Throughout the no-fault act the Legislature generally intended that a person’s personal
insurer, which is the insurance company that provides no-fault insurance to the household, is
primarily liable. Id. at 695-696. The Legislature recognized, however, that always following
such a general intent would have resulted in insurers of business vehicles rarely being first in
priority for payment. Id. at 697-698. Consequently, the Legislature “created what amounts to a
business household in §3114(2) and (3), so that responsibility for providing benefits would be
spread equitably among all insurers of motor vehicles.” Id. at 698, quoting Michigan Mut Ins Co
v Farm Bureau Ins Group, 183 Mich App 626, 634; 455 NW2d 352 (1990).

The exceptions to the rule of MCL 500.3114(2), that the insurer of the vehicle would be
primartly liable, also reveal the legislative intent,

It was apparently the infent of the Legislature to place the burden of providing no-~
fault benefits on the insurers of these motor vehicles, rather than on the insurers of

the injured individual. This scheme allows for predictability; coverage in the
“commercial” setting will not depend on whether the injured individual is covered
under another policy. A company issuing insurance covering a motor vehicle to

be used in a (2) or (3) situation will know in advance the scope of the risk it is
insuring. [Farmers Ins Exchange, supra at 698, quoting State Farm Mut . .
Automobile Ins Co v Sentry Ins, 91 Mich App 109, 114; 283 NW2d 661 (1979).]
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The Farmers Court held “that a primary purpose/incidental nature test is to be applied to
determine whether at the time of an accident a motor vehicle was operated in the business of
transporting passengers pursuant to subsection 3114(2).” Id. at 701. In this Court’s actual
application of that test it used a two-part analysis. The first part was whether the vehicle was
transporting passengers in a manner incidental to the vehicle’s primary use. Id. The second part
of the analysis was whether the transportation of the passengers was an incidental or small part
of the actual business in question. Id. at 701-702. In Farmers, this Court decided that a daycare
provider was not operating her vehicle in the business of transporting passenger when (1) she
used her personal automobile to transport children to and from school three to five times a week;
and (2) that transportation made up an incidental or small part of her day-care business. Id.

In the present case Michael J's Adult Day Care owned a van specifically equipped to
handle transportation of wheelchair-bound and other passengers. Michael I’s purchased the van
for that specific and primary purpose, and defendant provided insurance to the commercial entity
for that vehicle. While transporting passengers was not the primary purpose of Michael I's
Adult Day Care, it was a significant enough component for Michael J’s to provide the
transportation in a specially equipped vehicle, owned and operated by the business and insured
according to the commercial requirements established by the Area Agency on Aging that
referred clients to the business.

Based on the legislative intent that MCL 500.3114(2) creates a “business household,” and
applies to commercial situations, along with the fact that the transportation component of
Michael J’s business was important enough for the business to purchase a vehicle that was used
primarily for and insured specifically for transporting Michael J’s clients, we hold that MCL
500.3114(2) applies in this situation and defendant has a higher priority to pay Michigan no-fault
benefits.

We affirm.
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