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STATEMENT OF JURISDICTION

Appellee accepts Appellant’s statement of jurisdiction.
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COUNTER STATEMENT OF QUESTION INVOLVED

A person, whose request for access to public records pursuant to
the Freedom of Information Act has been denied, has 180 days from the
date of denial to file an acftion in the circuit court fo compel the public
body 1o disclose the récords. MCL 15.240(1)(b). Plaintiff-Appeliee,

Nancy Prins, filed her action within the 180 day period.

Does the Freedom of Information Act’s 180 day statute-of-limitations
begin to run with the public body's “issuing a wriften notice denying the

request” rather than the date the public body generates the document?

Appellant's answer: NO
Appellee’s answer: YES
Trial Court’s answer: NO
Court of Appeal's answer: YES




STATEMENT OF FACTS

Appellee accepts Appellants statement of facts.




ARGUMENT

The Court should affirm the Court of Appeals decision and hold that a
public body does nof satisfy the nolice requirements of the FOIA until it
officially circulates its denial of the public record request to the requestor.

A. Standard of Review

Appellee accepts Appellant’s statement concerning the standard

of review.

B. Analysis

It is the public policy of this State that all persons, except those
persons incarcerated in state or local comectional facilities, are entitled to
full and compilete information regarding the affairs of government and
the official acts of those who represent them as pubilic officials and public
employees. The people shdll be informed so that they may fully
pariicipate in the democratic process. MCL 15.231(2).

There is no question that the FOIA was passed, in part, because the
public’s percepﬁbn, sometimes well founded, of dishonest pubﬁc b'ody’s
withholding information that may be critical in private and public affairs.
Access to full and complete information is another way of saying we need

a “transparent” governmenti.




Here we have the Michigan State Police saying, “the video tape
you requested pursuant to your FOIA request was destroyed and we can
not produce it. A denial letter was prepared on Saturday, July 26, but the
date was omitied when the letter was printed. So after the letter was
printed we dated it by using a rubber stamp. We then waited until
Tuesday, July 29, to mail you the lefter. We have no explanation for our
actions but rest assured Ms. Prins, we did all this and still complied fully with
your FOIA request”.

The behavior displayed by the Michigan State Police makes a
mockery of “access fo full and complete information”. Actions like those
displayed in this case are the reason for legisiatfion like the FOIA and the
distrust the public has for government officials and empfoyees.‘ Now,. the
MSP want to take their actions fo a new level and be given a green light
to back date documents or sit on documents for days while the statute-
of-limitations runs agdainst the recipient member of the publici

The FOIA allows a person o may make a written request for access
to records from a public body. MCL 15.235(1}. The public body has 5
business days affer receiving the request fo acf onit. One action the
public body can take is to deny the request by issuing a written nofice to
the requesting person. MCL 15.235(2}(b). A wriften nofice denying a
request for a public record is a public body's final determination. MCL

15.235{4). The requesting parfy may commence an action in the circuit




court to compel disclosure within 180 days after a public body’s final
determination fo deny the requesi. MCL 15.240{1){b).

The intent of the FOIA legislation is to allow access to public records
so that the requestor can be informed. The legislature intended public
bodys to respond in a fimely manner fo requests for information and
limited the response time to 5 business days after receiving the request.
Five days is not a long petiod of time and the fact that the legislature
chose 5 days indicates how important it was fo have the public body
respond in a fimely manner. The legistature also included a failsafe
provision that if the request is not responded to in five days it is
oufomoﬁcally denied. MCL 15.235(3). Clearly the iegislature wanted fo

hold the public body's accountable to public demands for information in

a timely manner.

Once the public body issues a denial to the request, the requestor
may file an action in the circuit court to compel discovery. The action
must be filed within 180 days from when the denial was issued. Therefore,
the pivotal question is what date did the legislature intend to start the 180
day statute-of-limitations. The daie the notice document was created or

the date the notice document was issued?

The answer is straight forward and has been confused by the

Attorney General. We must first start with when the statute begins to run.




The requesting person may commence an action in the circuit court . . .
within 180 days after a public body’s final defermination. MCL15.240(1}(b).
Therefore, a requesting party whose FOIA request has been denied has

180 days from the final determination fo file an action.

The next question is what constitutes a public body’s final
determination? A wiitten nofice denying a request for a public record . ..
is a public body’s final determination. . MCL 15.235(4). The statute of
limitations begins with the final determination ona the final determination is

the written notice denving a request for pubilic record.

- When does a public body deny a request for a public record?
MCL 15. 235(2}) (b} states that a public body can respond by, .. .-(b) issuing
a wriffen noﬂce fo the requesting person denying the request. Therefore,
a public body may deny a request by issuing a writften notice. In other
words, the only way a public body can deny a request is to communicate
the denial to the requesting party. A duty is placed on the responding
public body to communicate the notice to the requesting party and only

at such time as the notice is communicated is there a denial.

The MSP concentrate on the word "notice” alleging that notice can
“be a thing or an act but if concentration is placed on any word in this
analysis the word must be denial. The statute does not concenirate on

one word and as correctly stated by the Court of Appedals, “the statute




needs 1o be construed as a whole, harmonizing its provisions, o ascertain
the intent of the legisiature”. The statute focuses on a process that the
responding body must adhere foo. Issuing a written notice to the
requesting person denying d request is a process. The nofice must
contain certain items, must be in writing, and must be issued
{communicated) to the requesting party. Without all three the public
body has failed to comply with the notice requirements of the statute.
When the public body has issued a written notice denying a request the

date of final determination has been established.

It is interesting to note that the FOIA af MCL 15.235(4){a-e}

mandates the written notice contain:

A. an explanation of the basis for the determination;

B. «a certificate that the record does not exist . . . if that it the reason;
C. a description of information deleted, if applicable;

D. a full explanation of the requesting person’s rights to appeal or

seek judicial review; and,

E. anolice to receive aitorney fees and damages,

however, the stafute does not require that the notice contdin a date,

Here a request for public record was received by the MSP and a

notice was allegedly prepared on Saturday, July 26, 2008. The action of




prepdaring a document or ho’rice did noft safisfy the statute because
prepardation of the nofice is not a denial.  The MSP then mailed the nofice
on July 29, 2008 thereby communicating the denial to Ms. Prins and
setting the date d’r which time the request was denied. The date the MSP
denied the request is the date the body's final determination is effective

, ‘cmd that dafe is July 29, 2008. Nancy Prins filed her action in the Circuit

Court within 180 days of the public body's ﬁnol‘ determination.

The Attorney General's argument that public bodies would incur
great expense by having to prove when thousands of denial notices were
mailed is completely without merit. When the legisiature drafted the FOIA
they must have assumed that the various public body's, officials, and
employees would act in a business like manner when carnying out the
terms of the Act. In the normal course of business a time sensitive
document is generated and mailed in the same ddy. I is ludicrous to
believe that this Court or any court would generate a time sensitive order
and let the document sit for a week or two before it was mailed 1o the
receiving party. The various public body’s need only act in a prudent

business like manner to cairy out the terms of the act and they will not

end up in litigation like this.




CONCLUSION AND RELIEF REQUESTED

The Court of Appeals correctly ruled that the Freedom of
Information Act needs 1o be construed as a whole and that the MSP
needed to undertake an affirmative step reasonably calcuiated to bring

the denial notice o the attention of the requesting party.

WHEREFORE, Plaintiff-Appellee prays that this Honorable Court

uphold the decision rendered by the Court of Appeals.

Bruce A. Lincoln {P32416)
Attorney for Plaintiff-Appellee
932 Fourth Avenue

Lake Odessa, Ml 48649
616-374-8816




