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STATEMENT OF JURISDICTION

Appellant’s statement ofjurisdiction is complete and correct.
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STATEMENT OF QUESTIONS INVOLVEI)

1. Whether the trial court clearly erred in terminating Appellants parental rights to Genevieve
Hansen pursuant to lCL 71 2;\. I Qht 3 )t h > where: Appellant was incarcerated k.r a period
exceeding two sears: he lel Genevieve to he cared ftr by her mother. who he knew to be
an unfit parent: Genevieves subsequent placement was arranged exclusivel h
Genevie\ es mother and the department of human services: and the trial court made
explicit findings that each of the prongs were satisfied.

PetitionerAppellee answers “No.”

RespondantAppellant answers “Yes.”

11. Whether the trial court clearly erred in terminating Appellant’s parental rights under MCL
712A.19b(3)(c)(i) when the initial petition was filed because both parents were unavailable
to care for Genevieve due to incarceration, both parents continued to he unavailable to care
for Genevieve at the time of the termination hearing, Appellant’s continued unavailability’
was due to his continued incarceration, and Appellant’s earliest release date was over 12
years in the future.

PetitionerAppellee answers “T0,”

RespondantAppellant answers “Yes.”

III. Whether this Court should reverse the lower court’s termination of Appellant’s parental
rights to Genevieve liar failing to explicitly find that termination was in Genevieve’s best
interests where: Genevieve has little to no relationship with Appellant; the family who has
raised her since she was 2 weeks old are able and wanting to adopt her; and Genevieve will
be almost 14 years old at Appellant’s earliest release date, having spent all but 2 weeks of
that time in the care of the parents she knows as momma and dada.

Petitioner/Appellee answers “No.”

Respondant/Appellant answers “Yes.”

IV. Whether Appellant received ineffective assistance of counsel at the termination hearing
where: there is no evidence that beneficial circumstances were not, made known to the
court: Appellant’s trial counsel conlrrcd with :\ppellant immediatcl\ bctarc declining to
present proofs: his counsel argued in closing that Appellant had attempted to he in olved in
(icnc IC\ c’s hlc and that termination would iolatc his due proccsN rights: and :\ppeliaflt
has not established a reasonahlc probability that the outcome of the termination hearing
would he different absent the alleced deficiencies.

Petitioner Appellce answ ers

Respondant :\ppcllant answers “Yes.”



STATEMENT OF FACTS

Genevieve Brookelvn Hansen hereinafier Genevieve”) was horn to Amber Teschlcr

(hereinafter ‘Ms. Teschler”) and Billy Joe Hansen (hereinafter “Appellani” on October 1 8.

2007. 1 63a. Genevie e as Ms. feschler’s 7u1 child. I 4a. Ms. Tesehier as 23 ears old. I 4a.

At the time of Genevieve’s birth. Ms. Teschler was listed as a perpetrator of Child :\buse and

Neglect on the Central Registry. 14a. She had previously had 6 children remoed trom her care.

2 1 a. Ms. Tesehier’s first involvement with CPS occurred because her child tested positive for

marijuana. 14a. Ms. Teschler’s parental rights were terminated to her 6thi child through Macomb

County. 14a.

On November 2. 2007. Children’s Protective Services (hereinafter ‘f PS”) made an

unannounced home ‘ isit to Ms. Teschler’s residence. CPS went to her home because

Genevieve’s birth triggered a I3irth Match. which alerted CPS that Ms. Teschler had a prior

termination. 1 4a. Upon arrival, the CPS worker could smell an lntense odor of marijuana.”

42a Ms. Teschler admitted to the CPS worker that she had smoked marijuana a couple hours

prior, and while Genevieve was present in the next room. 42a. Ms. Tcschlcr had been using

controlled substances at least 2-3 times per week since the age of 12. 16a. [he police were

called and Ms. Teschler was subsequently arrested. 42a.

At the time of Ms. Teschler’s arrest, Appellant was in jail pending charges related to

driving intoxicated and causing death, which left no one to care for Genevieve. 42a. CPS was

not inmediatelv looking to tile a petition and asked if an one could care for Gcnc ie c

temporarily, 42a Ms. leschlcr suggested Kcll \\oroniak (paternal aunt of Genevieve), 42a.

I hc Lhlld ‘ is aLLoIdlnJ\ plaLd ith Kcll\ \\ oi oni ik kmpol inl 42 i



When the CPS worker diseoered that Ms. l’eschler would be in jail longer than

anticipated, he determined it was necessary to file a petition. 42a, the abuse neglect petition

was filed 11 5 2007. 5a, A hearing was held that same day and at its conclusion Gene ieve was

placed in the care and supervision of the Department of Human Sen ices (hereinafter “DHS”).

lOa, the referees decision to place Genevieve with DHS was based on the fact that both parents

were in jail and had no ability to provide for the care of Genes icy e. 1 Oa,

A pretrial conference was held December 12, 2007. at which time the court took

jurisdiction over (ieneyieve pursuant to a plea by Amber i eschler, 23a25a. the Dispositional

hearing was held January 9, 2008. 4la, At the time of the Dispositional Hearing, termination

was not being sought against either parent.

Subsequently, Ms. Teschler abandoned Geneviey e and Appellant pled guilty to two

counts of operating a motor vehicle while intoxicated, thereby causing death. I 64a. On June 12.

2008, Appellant was sentenced to no less than 14 years in jail. l64a. Appellant’s earliest release

date is August 7.2021. 164a. Geneiee will be 13 years old at Appellant’s earliest release

date. 164a.

A Permanency Planning hearing was held October 22. 2008. 81a. At that hearing, the

referee recommended that termination proceedings be initiated against each parent based on Ms.

Teschler’s abandonment of Genevieve and AppeIlants incarceration. 11 8a-1 19a,

A termination Hearing was held December 16. 2008. 123a, As a result of that hearing.

the parental rights of both Ms. Ieschler and Appellant were terminated. 121a122a, l61a162a.

\ ith wspect to App1lant, the cuurt found statutory giounds to terminate pursuant to MCI,

7I2Al9b(3)(c)(i) and MCI 712Ai9b(3)(h), l2la-122a, 161aJ62a. In stating its findings, the

lower court referee stated, “there’s been no showing made here today that it is contrary to the

4



best interests of Genevieve Hansen and that Mr. Bill Hansen’s rights should not be terminated”

1 58a, The referee went on to state. “[un fact, the record speaks to the fact that his sister is ready,

willing and able to provide an adoptive home for Genevieve. And very frankly, that is the only

home that Genevieve has known since the time of her birth. 159a. The recommendation

proposed by referee and subsequently adopted as the order of the circuit judge does not

specifically find that termination is in Genevieve’s best interests. 16 la-I 62a.



ARGUMENT

To terminate parental rights, the trial court must find that at least one of the statutory

grounds for termination set forth in MCI. 712A.19b(3) has been met by clear and convincing

evidence and that termination is in the best interest of the child(ren). MCL 712A.19b(5); fore

Sours Minors, 459 Mich 624, 632..633: 593 NW2d 520 (1999). MCL 712A.19b provides in

relevant part:

“(3) The court may terminate a parents parental rights to a child if the
court finds, by clear and convincing evidence, I or more of the
following:

(c) The parent was a respondent in a proceeding brought under this
chapter, 182 or more days have elapsed since the issuance of an initial
dispositional order, and the court, by clear and convincing evidence,
finds either of the following:

(i) The conditions that led to the adjudication continue to exist and
there is no reasonable likelihood that the conditions will be rectified
within a reasonable time considering the child’s age.

(h) The parent is imprisoned for such a period that the child will be
deprived of a normal home for a period exceeding 2 years, and the
parent has not provided for the child’s proper care and custody, and
there is no reasonable expectation that the parent will be able to provide
proper care and custody within a reasonable time considering the child’s
age.”

Termination of a parent’s rights need be supported by only a single statutory ground.

MCL 712A.1 9a( ): In re SD, 236 Mich App 240, 247; 599 NW2d 772 (1999).

THE LOWER COURT DID NOT TREAT APPELLANT’S INCARCERATION AS
AU1OMAHC GROUNDS FOR IFRMINAIIO\ AND DID NOI CI F \RL\ F RROR
IN ft RMIN \ I INC \PPLL[ N’ I S P MU N I \I RICI I’ S PURSE \\ 1 10 ‘ICI
71 2A. I 9B(3)(H).

The N ichigan Supreme Court reviews a Circuit Court’s termination of parental rights for

ciea.r error. In re Trejo Minors, $62 Mich 341, 3 56357; 61 2 1.TW2.d 407 (2000). Cl.ear error is

6



the standard for °both the court’s decision that a ground for termination has been proven by clear

and convincing evidence and, where appropriate, the court’s decision regarding the child’s best

interest.” Id. “A circuit court’s decision to tenninate parental rights is clearly erroneous if,

although there is evidence to support it, the reviewing court on the entire evidence is left with the

definite and firm conviction that a mistake has been made.” In re JK. 468 Mich 202.209:

661NW2d 216(2003). The decision must strike the reviewing court as more than just maybe or

probably wrong. In re Trejo Minors, at 356. However, the court must give due regard to the

trial court’s unique ability to assess the witnesses’ credibility. In re Miller, 433 Mich 331,337;

445 NW2d 161 (1989).

A. Pursuant to §19b(3)(h). Termination Is Not Automatic Where A Parent is Imprisoned
For A Period £vceeding 2 Years And The Lower court Did Not Treat Tennination As
Automatic In This (‘use.

MCL 7l2A.19b(3Xh) provides grounds to tenninate a parent’s parental rights where: (I)

the parent is imprisoned for such a period that the child ill be deprived of a normal home for a

period exceeding 2 years; (2) the parent has not provided for the child’s proper care and custody;

and (3) there is no reasonable expectation that they will be able to provide proper care and

custody within a reasonable time considering the child’s age. MCL 7l2A.19b(3Xh). Thus,

under the plain language of the statute, termination is not automatic where a parent is imprisoned

for a period exceeding two (2) years. Likewise, the Court of Appeals noted in In re Green that

incarceration is not an automatic trigger for termination of parental rights under §l9(b)(3Xh). In

re Green, unpublished opinion per curiam of the Court ofAppeals, issued July 7, 1998 (Docket

No. 207029) l75a-176a. Accordingly, incarceration for a period exceeding two years does not

by itself establish grounds for tennination.

7



Furthermore, Appellant’s contention that (tlhe trial court determined that Mr. Hansen’s

lengthy period of incarceration. by itself, established grounds to terminate his paternal rights” is

without merit Appellant’s briefat 12.

Ills well settled that courts speak through their written orders rather than their oral

statements. hire Contempt qlllcnrj. 282 Mich App 656.678: 765 NW2d 44 (2009): Brau.whv

Brauxek. 283 Mich App 339. 353: 770 NW2d 77(2009): Tkdmun v Tiedman. 400 Mich 571.

576: 255 NW2d 632 (1977). rhe written recommendation of the referee. which was adopted as

the order of the circuit judge. specifically pnnided: itihe referee further finds that Mt hansen

has not proi ided for the proper care and custody ofGenevien. and there is no reasonable

likelihood that he will be able to Iprovidel her with proper custody and care within a reasonable

period of time. contrary to §19b(3Xh).” 162a. Thus. Appellant’s parental rights were terminated

under subsection (h) after the court specifically found that each of the three prongs had been

satisfied. Accordingly. Respondent’s incarceration for a period exceeding two (2) years ‘sas not

an automatic ground for termination in law or on the facts of this case.

B. The Lower Court Did Not Clearly Error In Finding (‘lear and Convincing Evidence
To FstablLsh Each Prong OfMCL 724. 19b(3%hi.

Pursuant to MCL 712A.19b(3Xh). grounds for termination exist where: 1 the parent is

imprisoned for such a period that the child will be deprived of a normal home for a period

exceeding 2 years: (2) the parent has not proi ided for the child’s proper care and custody: and

(3) there is no reasonable expectation that the parent will be able to pro’vide proper care and

custody within a reasonable time considering the child’s age. MCI. 7l2A.l9b3wht The tsio

year period of incarceration referenced in subsection (h) begins at the time ofthe termination

hearing, In N Pcrr. 193 Mich App 648.650:484 S2d 768 U 9921: In re .eaL 163 Mieh App

522. 521: 414 \ 2d 916(1987). Furthermore. the court in hi N SI) read subsection h to refcr

8



exclusively to the ability of the incarcerated parent to provide a normal home within two years.

in n SD. at 247.

The lower court properly found the first prong under subsection (h) to be satisfied.

Appellant was imprisoned August 6, 2007 and his earliest release date is not until the year 2021.

IMa. The Termination Hearing was held December 16. 2008. 123a. Thus, even measured to

Appellant’s earliest release date. Genevieve would be deprived of a normal home with Appellant

for over 12 years. Accordingly. the first prong under subsection (h) was properly satisfied.

The second prong of (h) is satisfied when a parent “has not provided for the child’s

proper care and custody.” MCL 712A.l9b(3(h). The phrase, “proper custody,” appears in both

MCL 7l2A.2(bXl) (hereinafter the jurisdictional section”). and MCL 712A.19b(3)(h)

(hereinafter “termination section”). In reviewing the language of the jurisdictional section in

conjunction with other sections of the juvenile statute, this Court has said “proper custody’

relates to the appropriateness of the care given the child and the character of the home.” In re

Taurus, 415 Mich 512,542; 330 NW2d 33 (1982). The court in In re Systma likewise addressed

what the word “custody” refers to in the jurisdictional section. Iii re S.iwima, 197 Mich App 453:

495 NW2d 804(1992). Throughout its discussion, the court used the word “care”

interchangeably with the word “custody,” thus equating custody with the appropriateness of the

care available to the child. Id. at 455457. In addition, courts have said, “[i]t is reasonable to

conclude that words used in one place in a statute have the same meaning in every other place in

the statute.” LitHe Caesar Enterprises v Dept qffteasury. 226 Mich App 624.630: 575 NW2d

562 (1997). It is therefore reasonable to attribute the same meaning to “custody” in the

tennination section that has been established in interpreting the jurisdictional section.

9



It is important to note. however, that the two sections do not use “proper custody in the

same context. ‘When the Legislature uses different words, the words are generally intended to

connote different meanings. Simply put. ‘the use of different terms within similar statutes

generall implies that different meanings v crc intended” L Fid’liry Ins & Guar Co v

Michigan ( ulasirophic Claims Ass n. 384 Mich 1. 4: ———s \Vd——-. (OO9). If the Ledslature had

intended the same meaning in both statutory provisions, it would have used the same vords. It1.

With respect to the Iwo sections in question, the legislator used different language. The

jurisdictional section provides for jurisdiction when a child “is without proper custody or

guardianship. MCL 712A.2(b)(1). Thus, the focus of that section is on the status of the child

rather than the conduct of the parent. The focus of the termination section, however, is on the

parent. § I 9b(3 )(h) permits termination where, among other requirements. “the parent has not

provided for the childs proper care and custody.” MCI. 712A.19h(3)(h). By the plain language

of that section. the relevant inquiry is not just whether the child has proper care and custody, but

whether the parent providetlfbr that child’s proper care and custody. Thus, the termination

section requires affirmative actions by the parent to insure that the child is properly cared for.

Under the facts of this case. Appellant failed to take action to provide for Genevieve and

therefore has not provided for Genevieve’s proper care and custody.

A parent fails to provide for proper care and custod x hen the custody they leave their

child in is not appropriate. In In rc Ro/ack—.Jo,ics. the respondent \ as cons icted of hank robbery

and sentenced to 5 V2 years to 40 years in prison. In re Roluck-Jones, unpublished memorandum

opinion of the Court of Appeals, issued January 6.2009 (Docket No. 287500) l7la, The

respondent initially arranged Ibr her mother to care for the child while she was in prison by way

of cuardianship. Ich at 1: 1 71 a. ihe euardianship. ho\ke\ er. \ as c entuall\ terminated. Id:

it)



1 71 a. IThe respondents parental rights were then terminated under MCL 71 2A. I 9bt 3 )(g) and the

respondent appealed whether grounds had been properly established Id: 1 71 a. The court of

appeals opined that the trial court’s decision to terminate the guardianship arrangement

demonstrated that the provision of care and custody was not appropriate. Id; 171a, Accordingly,

the I?olacl&Jone.v court held that the trial court did not clearly error when it found that the

respondent failed in the past to provide proper care or custoth for the child. Id: 1 71 a.

The case of In re .1/lord, likewise holds that if the care the parent provides fhr thus, then

that parent has not provided fhr the child’s proper care and custody. In re A/ford. unpublished

memorandum opinion of the Court of Appeals, issued February 23, 2006 (Docket No. 264512)

I 77a-178a. In In rc’ .-llIord. the respondent was incarcerated and made arrangements for her

mother to care for her son while she was in prison. Id. at 1: 1 77a. The respondents mother later

became ill and could no longer care for the child, Id: 1 77a. Therefore. the court said that the

respondent was not able to make arrangements for her son for the entire period of her

incarceration. Id: I 77a. The court of appeals held that under those circumstances. the trial court

did not clearly err in finding subsection (h) satisfied by clear and cons incing evidence. Id. at I -

2; 177a-178a.

Similarly, in the case at hand, Appellant did not provide for appropriate care and custody

for Genevieve. Appellant left Genevieve to be cared for by Ms. Teschler, who, by Appellant’s

own description. “posed a danger to Gene\ ieve based on her history with the DI-IS. which

included a prior termination, and her drug use in the presence of Genevieve.” Appellants brief

at 27. note i 2. Liti matci\. the iov cr court’s assumption of j urisdiction dnd subsequent

termination of Ms. Teschler’s parental rights demonstrate that this provision for Genevieve’s

I h inauaee of ylc I I 2A I 9hi is aimot idnticat to M( 1 2 I 9b( md eous h terpreted
faiis to provide proper care or custod\ hr the child in a) to require the same shov na as “has not pro ided tbr the

eh1J proper care jnd eutod n hi See for e\ample. Iu at 65O65 I
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care and custody was not appropriate. Accordingly, Appellant failed to provide far Genevieve’s

proper care and custody when he left her to he cared for by Ms. leschler.

A parent fails to provide proper care for their child when they leave the child without an

adult legally authorized to consent to medical decisions. In In re Sysimu. the court found that the

children were without proper care under the jurisdictional section when there was no one

authorized to consent to medical treatment and there was no clear and delinitive plan for who

would provide care for the children. In i’e Svsiina, at 456. The farmer vas particularly important

to the Sci,nu court because at least one of the children was ol such a condition that he required

regular doctor visits, Id.

Like\\ise, in the ease at hand. Genevieve was an infant who required all the special

medical care of a child her age. Appellant took no action to assure that Genevieve had someone

authorized to consent to her medical care and thus did not provide for her proper care and

custody.

Courts deciding analogous cases have concluded that the parent did not provide far the

child’s proper care and custody. In re Hurd is closely on point and its reasoning should he found

persuasive. In re Hurd. unpublished opinion per curiam of the Court of Appeals. issued March

20. 1 99 (Docket No 189579 I h-4b. In that case. the respondent had his parental rights

terminated pursuant to MCL 712A.19b( )(h) and he appealed both the court’s assumption of

jurisdiction and the subsequent termination of his parental rfahts. Id. at I : lb.

With respect to jurisdiction, the respondent argued that “because he did not oppose the

placement of his children with his parents and because he had a plan for the children’s care and

custody during his incarceration, the juvenile court did not have authority to assert .i urisdiction.

Id. at : Sb. 1 he court recoenized the eeneral rule that ‘‘a child who is placed by the custodial



parent in the temporary custody ol relatives is not ithout proper custod) and guardianship

unless the care being provided is neglectful.” but found that jurisdiction was proper,” Id; 3b.

The court reasoned, “[rjespondent here did not place his children in the custody of relatives nor

did he arrange for alternative care for his children while he was in prison. Rather. it was

petitioner that placed the miner children in new homes.” Id: Sb. [he court further noted that

“respondents acquiescence in his parents’ request for guardianship is not tantamount to his

providing the children with proper care and custody such that the juvenile court would be

prevented from exercising jurisdiction.” Id; Sb.

On the issue of termination, the respondent argued that because the petitioner stepped

into the situation before he was given the opportunity to place his children with relatives and that

because he had a plan for their proper care and custody, termination was not, proper. Id. at 3—4:

3b-4b. The court again disagreed. stating: “Itihe evidence demonstrated petitioner. and not

respondent. laced the children into new homes thereby providing for their care and custody. Id.

at 4; 4b. “[Tjhere was no evidence that he made or attempted to make any arrangements for

them. The only evidence on the issue indicated that he merely supported his parent’s proactive

request to he guardians.” Id: 4h. Finally, the court rejected the respondent’s argument that

termination was inappropriate because he was not offered services or a treatment plan prior to

the termination of his rights. The court stated. “[g liven the length ol’ time of his minimum

sentence. services or a treatment plan would not assist him in being able to provide proper care

and custody for the children within a reasonable time.” Id; 4b.

Likewise, in the case at hand, Appellant makes similar arguments hut never took any

proacti\e steps to provide for the care of Genevieve, Appellant was not present nor did he

orchestrate from a—far (ienevieves placement v ith the \Voroniaks on November 7. 2007. To the

I .)



contrary, the record reflects that Ms. Teschler and CPS arranged for the \Voroniacks to

temporarily care for Genevieve. 42a, Appellant rnereI supported the placement arrangement

arraned h others.

,. Sunche:-larrc,v is likewise analogous to the present case and the courts reasoning

should also be persuasive. In re Sanehe—:Iarrero involved a respondenf s appeal from an order

terminating his parental rights under 1 Qh(3 1(h). In ic Stinchez—.Uaricro. unpublished opinion

per curiam of the Court of Appeals, issued April 1.2004 (Docket No. 250553) 5b-8b. In that

case, the respondent father was incarcerated and left the child in the care of the child’s mother.

Id. at 2; 6b. After he was incarcerated, but before the child protective proceeding was initiated,

the respondent asked his mother to care for his child if anything ever happened to him and the

childs mother, to which she agreed. Id: 6b. Respondent did nothing. however. to alter the fact

that the child remained in the care and custody of the childs neglectful mother. Id: 6b.

Furthermore. the respondent was aware that his child was being neglected in the mothers care.

Id. at 3; 7b.

The court held that there was clear and convincing evidence that the respondent had

failed to supply the child prcper care and custody. Id. at 2; 6b, The court was persuaded by that

fact that after the respondent became incarcerated. respondent did not arrange for the child’s

care outside the mothers neglectful custody, of which he was aware.” Id. at 3; Tb. It was only

after the commencement of the child protective proceeding that the grandmother had exclusive

custody, which was accomplished pursuant to the petitioners placement. Id: Tb. Furthermore.

neither the child’s motner nor the respondent pros ided the grandmother with a power of altorne\

or other authority to manage the child’s medical care. Id: Tb. Final l\ . although the court

recognized the general rule that a child is not ithout proper e ustud’ v hen placed in the

14



temporary custody of relatives, the court refused to follow that rule because the “respondent did

not himself have custody of the child, which he relinquished to a suitable relative.’ Jd; 7b.

Likewise, in the case at hand, Appellant did nothing to remove Geneviee from Ms.

Tcschlers care. though he had knowledge that Ms. Teschler was not an appropriate parent. .-\t

the time of Genevieve’s birth, Ms. Teschler was 23 years old and had already had six children

removed from her care. 14a. 21a. She had been using controlled substances 23 times per week

since the age ot twelve and had at least one prior CPS interention for ha inc a child test positi\e

for Marijuana. 1 4a, I 6a. Appellant was aware that Ms. Teschler had other kids that she was not

permitted to see and that she was historically incapable of providing appropriate care for a child.

70a. In detailing her shortcomings as a parent Appellant stated. “it just seems like the past is

reoccurring. You know, she has no control.” 70a. Clearly. Appellant was aware that Ms.

Tesehler’s issues were not new and that those shortcomings were simply reoccurring.

Appellant’s failure to arrange for alternative care prior to I)HS’s involvement was

unreasonable and clear evidence that he did not pros ide for Genevieve’s proper care and

custody. Furthermore, Appellant, never arranged for the Woroniaks or any other adult to have

legal authority to manage Genevieve’s medical care. Finally, even if Appellant supported the

placement with the Woroniaks. Genevie e never arrived in their care until DHS stepped in and

arranged the placement. For all of these reasons. Appellant has not pros ided for Genevieve’s

proper care and custody.

Appellant argues that once a case is begun, DHS and the trial court must collaborate with

the parent to arrane for the uhild’s care. and that termination is not proper unless the petitioner

can establish b clear and corn incing evidence that the plan supported b\ the parent does not

provide the child with proper care and custody. Appellant’s brief at 17-20. Under Appellant’s
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approach, then, a parent’s provision or failure to provide for adequate care is contingent upon

that parent’s ability to propose. with the help of the Michigan courts and the Department of

Human Services, some other person who can provide their child with adequate care and custody.

Ml failures prior to court intervention are disregarded in favor of the collaborative effort to

develop a plan that adequately meets the child’s needs. The effect is that under Appellant’s

approach, the phrase “fr5 not provided for” in § I 9b(3Xh) refers specifically and exclusively to

the parent’s failure to propose an appropriate case plan. In the vast majority cases, this will

require the parent’s active resistance to DHS. as DHS and the parent must collaborate in

developing the case plan, and DHS workers are statutorily required and specifically trained to

identify and arrange appropriate placement plans in the most family like setting available and

consistent with the child’s needs.

Appellant misinterprets the purpose and effect of the guardianship laws, and the statutes

that require DHS and the courts to involve the parents in the case development. See Appellant’s

briefat 17-19. Appellant references these laws as evidence that a parent may avoid termination

by appropriately participating in case planning. Appellant’s brief at 17-19. The better

interpretation of those rules is that they exist to promote the best interests of the child, rather than

to serve as an instrument to avoid termination or measuring stick for parental provision of care.

Even the laws that allow a parent to avoid a mandatory termination petition when the child is

cared for by relatives or when adoption is not an appropriate permanency plan do not negate a

petitioner’s ability to establish statutory grounds for termination. MCL 71 2i\. I 9a( 6). These new

laws simply defer to the new overarching requirement that termination serve the child’s bcst

interests, and allow courts flexibility in achieving those best interests. Neither statute nor case
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la identities the planning process as the baseline for determining hether a parent has or has

not pro4ided for their childs care.

Appellant’s interpretation is also contrar to any common sense understanding of hat it

means to pro ide for. Under Appellant’s approach. the sole act required to pros ide tbr a child’s

care is to participate in the development of the case plan with I)FIS. Appellant’s brief at 20. Ehe

parent need not actually arrange for the placement. hut simply propose a iable care plan or

support the placement arranged b l)HS. :ppellants brief at 19-20. To support placement

arranged by others and provided by others is not tmtamount to providing for care . Moreo er. it

would be anomalous to judge whether a parent has provided for their child’s care in the past

without reference to that parent’s conduct before courts are required to interene.

Finally. Appellant’s interpretation improperly ignores the statutory language that

references \hat the parent has done in the past. and focuses only on the current plan lbr the

child’s future, The phrase “pro ided for” connotes affirmative acts. Furthermore. § I 9b(3)(h)

refers to the parent s provision or ftiilure to pro ide and is written in the past tense. indicating

that it refers to actions done by the parent in the past to provide for the child. Thus, the statute

requires (1) affirmative acts, (2) that those acts occurred in the past. and (31 that those acts are

attributable to the parent. Phis requirement that the pro ision of care be made in the past and be

attributable to the parent distinguishes the termination section from the jurisdictional section in

child proteethe proceedings. While the jurisdictional section looks only at the status of the

child. the termination section looks specifically at whether the parent has provided for the child

in the past.

.\ppellant focuses on Geneiex c’s placement ‘a ith the \\oroniaks and argues that

Geneie e has been provided for because this placement is appropriate and supported by



Appellant. Appellant’s brief at 23. This argument is more appropriate in determining hether

jurisdiction xould be proper under the ithout proper custody or guardianship’ pro ision in the

jurisdictional section. fhe termination section. howeer, is at issue in this case and has a

different standard. as described above. Appellant has Ihiled to show that the lower court clearl

erred because he provided for Genevieve’s care in the past. and in-fact the record indicates that

he has not provided for her care. Appellant has not provided for Geneiee’s proper care and

custody because he did not take any affirmative action to remove Gene ie e from the care of

Ms. feschler and he had no part in arranging for her subsequent placement with the Woroniaks.

Appellant further argues that Genevieve was oluntarily placed prior to court

involvement . Appellant’s brief at 20. This characterization of the initial placement is absurd in

light of the fact that at the time of Genevieve’s placement ith the Woroniaks, Genevieve was

less than a month old and Ms. Teschlcr was being hauled to jail. leax ing her without a caregiver.

It is even more absurd to equate that placement. and Appellant’s subsequent approval, with an

effort by Appellant to provide for the care and custody of Genevie\ e. The Woroniaks’

compassion for their niece, and i1lingness to care for her in her time of need, can not be

confused with a col1ahoratie effort between the Woroniaks and Appellant to prox ide for

Genevieve while Appellant is incarcerated. For the reasons set forth above, Appellant did not

proide for Geneieve’s care and custodx and the lower court did not clearl error in concluding

the same.

The third prong was also clearl satisfied. The third prong of subsection (h) is satisfied

when there is no reasonable expectation that the parent u ill he able to pros ide proper care and

cusod’ within a reasonable time considering the child’s age. MCI. 71 2A. lb3 h. (ienesie\ e

was born October 18. 2007 and the earliest possible release date for Appellant is in the year
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2021. Even assuming Appellant can provide for proper care and custody on the day he is

released, a delay ofover 12 years seems unreasonable on its face. 12 years is even more

unreasonable when Genevieve’s age is taken into consideration. In 2021. Genevieve ill be

turning 14 years old. At that time, Genevieve will have spent approximately ¼ of her minor life

with the Woroniaks. She will be an early teenager dealing with all of the swesses and changes of

that age. To strip her from the only parents she has known would be a great hardship. It would

force Genevieve to live in limbo for 14 years and deprive her of the permanency to which she is

justly entitled. Under these circumstances, a delay of over 12 years before Appellant can

possibly provide any care or custody is unreasonable. Accordingly, there is no reasonable

possibility that Appellant will be able to provide proper care and custody within a reasonable

time, and the lower court properly found statutory grounds for tennination.

II. THE TRIAL COURT DID NOT CLEARLY ERROR IN TERMINATING
APPELLANT’S PARENTAL RIGHTS UNDER MCL 712A.19B(3XCXI) BECAUSE
THE CONDITIONS THAT LEAD TO THE FILING OF A PETITION MAY PROPERLY
BE CONSIDERED “CONDITIONS THAT LED TO THE ADJUDICATION.”
APPELLANT’S INCARCERATION LED TO THE FILING OF THE PETITION, AND
HIS EARLIEST RELEASE DATE IS IN THE YEAR 2021.

The Michigan Supreme Cowl reviews a Circuit Court’s termination of parental rights for

clear error. In re Trejo Minors, at 356-357. Clear error is the standard for both the court’s

decision that a ground for termination has been proven by clear and convincing evidence and.

where appropriate, the court’s decision regarding the child’s best interest.” Id. “A circuit court’s

decision to terminate parental rights is clearly erroneous if, although there is evidence to support

it, the reviewing court on the entire evidence is lefi with the definite and lirm conviction that a

mistake has been made.” In re JK, at 209. The decision must strike the reviewing court as more

than just maybe or probably wrong. In re Trejo Minors, at 356. Furthermore, the court must
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give due regard to the trial courts unique ability to assess the witnesses credibility. In ic Mi//cr,

at

Statutory grounds exist to terminate parental rights pursuant to § 1 9h )(c)(i where (1)

the parent was a respondent in an abuse and neglect proceeding. (2) 182 or more days have

elapsed since the issuance of an initial dispositional order, and (3) the court finds clear and

convincing evidence that (a) the conditions that led to the adjudication continue to exist and (h)

there is no reasonable likelihood that the conditions will be rectified within a reasonable time

considering the childs age .MCI. 712A. I 9h(3 )(c)(i).

The first two prongs of § 1 9b(3 )(c)(i) are not at issue in this case. The first prong, which

requires that the parent be a respondent. was clearly met. has not been contested. and was clearly

satisfied. The second prong was likewise met as 1 82 days elapsed between the initial

dispositional order dated January 1 4, 2008 and the termination hearing, which was held

December 16, 2008. 40a, 1 23a, The only contested prong is the third, which the lower court

properly lound to be satisfied because the conditions that led to the adjudication continue to exist

and there is no reasonable likelihood that the conditions will be rectified within a reasonable time

considering Genevieve’s age.

The general rule is that in determining the conditions that led to the adjudication’ for the

purposLs of 1 9h 3 )( L )( i) a plobatL court m r apprlsL itself ol all i Je nt ii Lumst flecs In IL

Jackson, 199 Mich App 22. 26; 501 NW2d 182 (1993); Jn cc KO, unpublished opinion per

curiam of the Court of Appeals. issued August 29. 2000 (Docket Nos. 225036. 225295) Oh-I 7b:

In cc TTL4, unpublished opinion per curiam of the Court ofppeals, issued September 17. 2009

Docket \os 290820. 29082 1 . 200822 1 8h—2 1 h: Iii cc Brown, unpublished opinion per curiam of

the Court of Appeals. issued October 1 5, 2009 (I)ocket No. 290768) 22h-23b. Conditions that
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led to the filing of the initial petition arc properly considered “conditions that led to the

adjudication.” in IL’ Jackson. at 26: in re KG, at 5: 1 3b. Although the probate court is not

necessarily con lined to the allegations in the petition, those allegations are relevant in

determining what induced the petition’s filing. In re KG, at 6; 14b.

Appellant argues that since only Ms. Teschler admitted to any allegations. only those

alletations serve as “the conditions that led to the adjudication.” Appellant’s brief at 24. [bus.

Appellant construes the conditions that led to the adjudication to be limited to the conditions that

served as a basis thr the adjudication. This interpretation is too narrow and is inconsistent with

the statutory scheme enacted for child protective proceedings, as well as the cases interpreting

what conditions constitute the “conditions that led to the adjudication.”

Appellant’s approach is too narrow because he attempts to too closely pair adjudication

and disposition. Because the courts jurisdiction is tied to the children, the petitioner is not

required to obtain adjudication with respect to each parent involved in a protective proceeding

before the family court can act in its dispositional capacity. in re CR. 250 Mich App 185, 205;

646 NW2d 506 (2002). Once the court acquires jurisdiction by virtue of one parents plea or

trial, it can enter an order of disposition against both parents. regardless of the evidence against

the other parent. Idat 202-203; MCR 3.973(A); MCL 712A.6, Thus. the court’s dispositional

options are not contingent upon the source or manner of adjudication. The impact of this scheme

is that the legislator clearly intended to allow courts to enter orders and proceed as necessary and

in the best interests of the child rather than constrain them to consider what is appropriate based

solely on the allegations proven or admitted to during the adjudication phase.

Throughout the post adj udicative phase of child protective proceedings, the court

considers all relevant circumstances and conditions regardless of whether those circumstances



have been proven to a given standard and by legally admissible evidence. MCL 712A.19;

7l2A.l9a; MCR 3.973; MCR 3.975; MCR 3.976. Those same considerations impact the court’s

orders and the direction of the case. Given this scheme, it would be anomalous, in considering

what conditions “led to the adjudication.” if the court was not permitted to consider all

circumstances that prompted the filing of the petition, but was limited to those allegations which

were specifically admitted to. Those same circumstances, whether admitted to or not: are

considered in the decision to file a petition in the first place; may be considered by the court in

detennining whether to authorize the filing of the petition; play a part in the development of the

case; and impacted on the decision to pursue termination. Where the petitioner can prove by

clear and convincing legally admissible evidence, as required by §19b(3), that those conditions

led to the filing of the petition and continue to prevent the possibility of reunification. it would

seem inconsistent with this statutory scheme to remove them from consideration under

§19b(3XcXi) simply because they did not serve as the factual basis for adjudication.

The general rule described in Jackson allows a court to consider conditions not

specifically admitted to during the adjudication phase of child protective proceedings, and the

statutory scheme makes it reasonable to do so. Furthermore, Appellant’s incarceration was

appropriate to consider as a condition that led to the adjudication. In this case, Appellant’s

incarceration was an allegation in the initial petition and was relevant to the court’s initial

placement ofGenevieve with DHS. I Oa. It was the fact that both parent’s were incarcerated and

unavailable to care for Genevieve that the CPS worker believed a petition was necessary. 42a.

At the time of the termination hearing, Amber had disappeared and Appellant was in prison.

rendering both unavailable to care for Genevieve. l64a. Thus. the very same conditions that led

to the filing of the initial petition continued to exist Therefore, case law pennits courts to
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consider circumstances outside those specifically admitted to in the adjudication phase. the

statutory scheme supports the reasonableness of doing so, and Appellants incarceration as

pertinent and appropriate to consider under the facts of this case.

Proceeding v ith the understanding that the allegations contained in the initial petition

could properly be considered under § l9b(3)(c)(i) as conditions that led to the adjudication. it is

clear that the third prong as properly satisfied, The conditions that led to the adjudication. as

the relate to Appellant. xere that Appellant as incarcerated and unable to care lbr Genevieve.

7a, It is undisputed that Appellant is still incarcerated. Furthermore, there is no reasonable

likelihood that those conditions will be rectified ithin a reasonable time considering

Genevieves age. as Appellant will remain incarcerated until at least the year 2021. This period

of time is unreasonable for the same reasons discussed above under the third prong of subsection

(h). Therefore, the lower court did not clearly error in terminating Appellant’s parental rights

under § 1 9b(3Xc)(i).

One common argument. hich is not explicitly stated in Appellants brief but is alluded

to throughout his argument, is that it is unfair to terminate a parent that is not adjudicated to be

neglectful of the child. This argument. hoeer. improperly assumes that a parent who has not

been adjudicated has not been neglectful. The 1as of Michigan. and nature for that matter.

require both parents to pros ide for their children. ibis legal and moral duty includes the

requirement that a parent protect their child form harm, including that %hich may come from the

other parent. I he very fact that a child has been adjudicated abused or neglected necessitates

some failure on the pai of both parents. u. hether fur causing the harm or ii failing to protect the

child from harm. Furthermore. the clalutor\ requirements to terminate parental rights act to

protect a socalled ‘nonoffending parent” from termination sithout just cause. Ibis is



accomplished through the requirement that statutory grounds be proven by clear and convincing

legally admissible evidence, as well as an overarching requirement that the best interests of the

child be served.

In the case at hand, Appellant left Genevieve with Ms. Teschler who was not an

appropriate caretaker. Ms. Teschler’s drug use around Genevieve resulted in her arrest and

incarceration, which left Genevieve without either parent to care for her. DHS and Ms. Teschler

then arranged care with the Woroniaks for the time that she would be incarcerated. The fact that

both parents were unavailable to care for Genevieve due to their incarceration and would remain

unavailable for some period of time induced the petition’s tiling. 42a. At the time of the

termination hearing both parents continued to be unavailable to care for Genevieve.

Accordingly, the conditions that led to the adjudication continued to exist. Under these

circumstances, the lower court did not clearly error in terminating Appellant’s parental rights

under §l9b(3Xc)(i) and the decision should be affirmed.

III. THE LOWER COURT’S FAILURE TO EXPLICITLY FIND TERMINATION WAS IN
GENEVIEVE’S BEST INTERESTS DOES NOT CONSTITUIE REVERSIBLE ERROR
BECAUSE ALThOUGH THE REFEREE SHOULD HAVE APPLIED ThE POST
AMEDMENT VERSION OF THE STATUTE. THE RECORD IS REPLETE WlTll
EVIDENCE TO SUPPOORT THAT FINDING.

The Michigan Supreme Court reviews a Circuit Court’s tennination of parental rights for

clear error. In n Trejo Minors. 356-357. Clear error is the standard for “both the court’s

decision that a ground for termination has been proven by clear and convincing evidence and,

where appropriate, the court’s decision regarding the child’s best interest” Id. “A circuit court’s

decision to terminate parental rights is clearly erroneous if. although there is evidence to support

it, the reviewing court on the entire evidence is left with the definite and firm conviction that a

mistake has been made In re JK, at 209. The decision must strike the reviewing court as more

than just maybe or probably wrong. In re Trejo Minors, at 356. Furthermore, the court must
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give due regard to the trial courts unique ability to assess the witnesses credibility. In re .Iiller,

at 337.

MCL 71 2A.19b5) permits the court to terminate a parents rights if there are statutory

grounds for termination and termination is in the child’s best interest, MET 712A.19b(5.

Pursuant to MC’R 2.613. “[am error in the admission or the exclusion of evidence, an error in a

ruling or order, or an error or defect in anything done or omitted by the court or by the parties is

not ground for granting a new trial, for setting aside a verdict, or for vacating, modifying or

otherwise disturbing a judgment or order, unless refusal to take this action appears to the court

inconsistent with substantial justice” MCR 2.613. MQR 2.613 applies to child protection

proceedings. MCR 3.902.

Although the referee did not explicitly state that it is in the best interests of Genevieve to

have Appellant’s rights terminated, there was ample evidence to support that finding so the error

was harmless. To begin, the \\oroniaks are the only family Genevieve has ever really known

and Genevieve identities Kelly and Paul as momma and da-da. 148a. The \Voroniaks and their

children give Genevieve love, affection and guidance, and she is thriving in this stable

environment. 54a. 82a. The Woroniaks are capable of providing proper food. clothinL’.

education, medical care and other material needs to Genevieve. and in—fact, provide them with

minimal assistance from DHS. 55a, 79a. Furthermore, the Woroniaks are prepared to take care

of Genevieve forever. 1 49a. Genevie\ e will be 13 ears old at Appellant’s earliest release date.

I 64a. .-\t that age. Genevieve will be coping with the normal stresses of hcine a teenaeer and

continuance in a stable home with the Woroniaks is desirable and in Genevieve’s best interests.

Absent termination. Genevie c will be left in limbo and left to onder v hat n ill happen ifand

when Appellant is relc3sed.
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Ehe referee aptly surmised the counterbalance in weighing (Iencvieve’s best interests:

“thercs been no showing made here today that it is contrar to the best interests of Genevieve

Hansen and that Mr. Bill I lansens rights should not be terminated’ I 5ta,

Where there is absolutely no showing that termination would be contrary to Genevieve’s

best interests, the earliest she could possibly be reunited with Appellant is at or around the year

2021. and the only parents she has ever really know are read. willing and able to provide a

stable and loving adoptive home. the reasonable conclusion is that termination ser es

Genevieve’s best interests . Accordingly, although the referee applied the incorrect standard, that

error was harmless because the evidence on the record favored termination. Therefore. the lower

court should he aflirmed.

IV. APPELLANTS INEFFECTIVE ASSISTANCE. CLAIM SHOE LI) BE REJECTEI)
131 CM. SF illS COUNSFI S P1 RI OR\l \NC I DII) NO! I \l 1 131 1 0\\ \N
OBJFC1 l\ I STANDARD OF RL \SONABI I NI 55 ANt) \PPI I L N 1 1)01 S NO I
ESTABLISH A RI ASONABI E PROBABILI I [HAl 1111 RI SUI I \\‘OUI 1) lI1
BEEN DIFFERENT ABSENT HIS CLAIMED DEFICIENCIES.

Whether a respondent in a child protective proceeding was denied the effective assistance

of counsel presents a question of constitutional law subject to review de novo. In re CR.. at 197

citing People v Toina, 462 Mich 281, 310: 613 NW2d 694 (2000). •The right to counsel

guaranteed by the United States and Michigan Constitutions, U.S. Const., Am. VI: Const. 1963.

art. I. § 20, is the right to effective assistance of counsel.” lore CR at 197, ‘Although the

constitutional provisions explicit]’, guaranteeing the right to counsel apply onE in criminal

proceedings. the right to due process also indirectly guarantees assistance of counsel in child

protective proceedings. Thus. the principles of effectie assistance of counsel dc eloped in the

context of criminal law apply by analogy in child protective proceedings.’ In re CR at 197; see

also In re Simon. 171 Mich App 443. 447: 431 NW2d 71(1 Q88): see also In re Jrowl’r,ae. 155
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Mich App 785. 786; 401 NW2d 65 (1986). Michigan statute also provides that a respondent in a

child protective proceeding is entitled to an attorney, and a court appointed attorney ifhe is

financially unable to hire one. MCL 712A.17c(4).

To preserve the issue of ineffective assistance of counsel for review, a defendant must

move in the lower court for a new trial or a Ginther hearing. People v Matuszak, 263 Mich App

42,48: 687 NW2d 342 (2004); People v Hedeisky. 162 Mich App 382. 387; 412 NW2d 746

(1987); People v DavIs, 250 Mich App 357, 368; 649 NW2d 94(2002). Where ineffective

assistance of counsel in not preserved, review is limited to mistakes apparent on the record.

People v Rodriguez. 251 Mich App 10,38; 650 NW2d 96(2002). If the record does not contain

sufficient detail to support defendant’s ineffective assistance claim, then he has effectively

waived the issue. People v Sabin (On Second Remand), 242 Mich App 656. 659; 620 NW2d 19

(2000). citing People v Marf1, 180 Mich App 525, 533; 447 NW2d 835 (1989).

To establish a claim of ineffective assistance ofcounsel a defendant must show both that

counsel’s performance was deficient and that counsel’s deficient performance prejudiced the

defense. Strickland v Washington. 466 US 668.687(1984); People v Pickens. 446 Mich 298,

302-303; 521 NW2d 797(1994). The right to counsel under the Michigan Constitution does not

impose a more restrictive standard than that established in Strickland. Pickens. at 318-319. A

court reviewing an ineffective assistant claim will not substitute its judgment for that of counsel

regarding matters of trial strategy, nor will it assess counsel’s competence with the benefit of

hindsight. People v Garza, 246 Mich App 251,255; 631 NW2d 764(2001).

In order to demonstrate that counsel’s performancc was deficient. the defendant must

show that it fell below an objective standard of reasonableness. In Re CR at 198. In so doing,

the defendant must overcome a strong presumption that counsel’s performance constituted sound

27



trial strategy. Strlcklanc4 at 690-691; People v &anaway, 446 Mich 643,687(1994). To

demonstrate prejudice. the defendant must show that there is a reasonable probability that, but

for counsel’s error, the result of the proceeding would have been different. Siricklanci at 694;

Sianaway. at 687-688.

In the case at hand, the record is insufficient to establish either prong of Appellant’s

ineffective assistance claim. Appellant’s first claimed deficiency is that there is no evidence that

trial counsel requested any discovery or conducted an independent investigation. Appellant’s

Brief at 33. There is no record support, however, that Appellant’s trial counsel did ‘iw request

discovery nor is there evidence that he did not conduct an independent investigation. Appellant

bears the burden of proving each element of an ineffective assistance claim and where the record

does not support the claim, the deficiency is waived. Sabin, at 659. The record does not support

any claim that Appellant’s trial counsel’s pretrial preparation was deficient

Appellant’s second claim is that at the tennination hearing his attorney called no

witnesses, did not cross examine Mrs. Woroniak, and did not introduce any evidence on

Appellant’s behalf. Appellant’s Briefat 33. ‘[D]ecisions regarding what evidence to present

and whether to call or question witnesses are presumed to be matters of trial strategy.” People v

DL’con. 263 Mich App 393, 398: 688 NW2d 308(2004) quoting People i’ Rocky, 237 Mich App

74. 76; 601 NW2d 887(1999). That a strategy does not work does not render its use ineffective

assistance of counsel. People v Peirl, 279 Mich App 407,412: 760 NW2d 882 (2008).

With respect to the attorney’s decision not to call witnesses or introduce evidence, there

is no evidence in the record that any evidence or witness could providc additional or different

infonnation than was otherwise presented. Furthermore. the record indicates that after the

petitioner finished with proofs and the other two attorneys involved in the hearing declined to
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call any witnesses, Appellant’s counsel conferred with Appellant before making the decision not

to put on additional proofs. I 53a. The reasonable inference is that the decision not to call any

witnesses was a trial strategy discussed with Appellant after all other proofs were in, Under

these circumstances, it can hardly be said that these decisions fell below an objective standard of

reasonableness.

Appellant’s third claimed deficiency is that his counsel did not deliver an opening

statement and the closing argument consisted of only five sentences. jT]he waiver of an

opening statement involves ‘a subjective judgment on the part of trial counsel which can rarely.

if ever, be the basis Ibr a successful claim of ineffective assistance of counsel.” People v Payne,

285 Mich App 181, 190; 774 NW2d 714 (2009) quoting People v Pawelc:ak, 125 Mich App

231. 242; 336 NW2d 453 (1983). The waiver of opening statement did not fall below an

objective standard of reasonableness, as evidenced by the fact that all other attorneys at the

hearing likewise waived opening. 123a-124a. Furthermore, the closing statement delivered by

Appellant’s counsel made two intelligent arguments. First. counsel argued that Appellant was a

good father by attempting to maintain contact with Genevieve. I 55a. Second, counsel argued

that termination would violate Appellant’s due process rights. I 55a. That a strategy does not

work does not render its use ineftèctive assistance ofcounsel. Pe!rj. at 412. Although cotirisels

closing did not succeed in forestalling termination, it certainly did not fall below an objective

standard of reasonableness.

Appellant’s fourth claimed deficiency is that his counsel did not object to application of

the incorrect best interests determination. It is well settled that courts speak through their written

orders rather than their oral statements. In re (‘onlempi o/ fJc,n. at 678. Fhe error in this case

is the trial court’s termination of Appellant’s parental rights without aliirmativel\ finding
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termination in Genevieves best interests, Accordingly, the error did not occur until the circuit

judge signed the order on 12/17/08. 162a. Therefore, the error was an appealable issue rather

than an objectionable issue, Furthermore, the Court of Appeals addressed the issue so Appellant

was not prejudiced. 166a.

Even if this Court finds that Appellant’s trial counsel was deficient, the claim must be

denied because Appellant has made no showing that the result would have been different but for

the deficiency, Accordingly, Appellant’s claim of ineffective assistance of counsel should be

rejected.
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CONCLUSION

For the reasons more fully set forth above, Appellee respectfully requests that this court

affirm the lower court.

Dated:

Respect/iisitd,

Cohn B. MacBeth
Attorney for Manistee Co. DHS/Appellee


